Property Review
Some basics
Need intent, delivery, and a writing to satisfy the Statute of Frauds (if this is a time after which the SOF has been enacted, which was 1677) for an inter vivos conveyance
Property rights limited by time & power

Property rights are determined by the grantor’s intent

Intent is immeasurable, as a state of mind cannot be directly measured.  In order to determine intent, we look to the “words of art” used by the grantor in light of the surrounding circumstances.

Future Interests
Three specific types of words of art: inheritance, limitation, and purchase

Inheritance: whether the grantor intended for grantee to get an inheritable estate

Limitation: “…and his heirs.” Describes the extent of title by time and power

Purchase: “…to A.” who is to be the grantee to whom the conveyance is made

A gap filler is an omission filled by customs, statute, case law, industry specific, and implied in law so as considered normative.  It is a construction from the above terms.
Feudalism: a landholding system in medieval Europe in which people were bound by service, duties, and incidents.  Tenants owed duty of service to lords, and in turn the lords owed a duty of protection to their tenants.

Land in medieval Europe was the source of all social, economic, and political power.
( feudal relationship between king & each tenant included (1) duty of service & (2) incidents.
The 6 feudal incidents (RAW FEM) were:

Relief: on tenant’s death, the tenant’s heir was required to pay the lord for the privilege of taking his predecessor’s place

Aids: right of lords to get financial help for marriage, knighthood, or ransom

Wardship: guardianship of the minor of a deceased tenant

Fealty/homage: ceremony of pledge and loyalty to the lord and king

Escheat: in a tenancy was vacated, the property became that of the lord

Marriage: right of a lord to choose a husband for an unmarried female tenant’s heir

Freeholds (fee simple, fee tail, life estate) all involve seisin
Leaseholds involve no seisin 

A present interest is possessory power in the present. 
A future interest is possessory power in the future even though interest exists today in the present

Future interests of a grantor are: possibility of reverter, right of re-entry, reversion
Future interests in the grantee are: vested remainder, contingent remainder, executory interest
Seisin: identifies the freeholder who is responsible to his land for the duty of service and incidents

(seisin could be transferred in one of 2 ways: feoffment or inheritance)
There are to be no gaps in seisin and no springing or shifting of seisin

Feoffment: ceremony to transfer seisin; the ceremony where the grantor gave something symbolic (dirt, sticks) in exchange for grantee’s loyal pledge (ceremony called livery of seisin)

Two main types of freeholds that exist today are fee simples, life estates
Defeasible estate: one that may come to an end upon a happening of a future event

Fee simple absolute is forever; defeasible estate might get cut short

Two main defeasible estates and their future interests: 

Fee simple determinable: possibility of reverter is a future interest in the grantor which follows a fee simple determinable

Fee simple subject to condition subsequent: right of re-entry is a future interest retained by the grantor which follows FSSCS

(Reversion is a future interest which is not possibility of reverter or right of re-entry)

We know a fee simple determinable exists by the buzzwords which indicate a durational aspect: “…so long as”, “…while”, “…until”, “during” 

We know an FSSCS exists by the buzzwords which indicate a conditional aspect:  “…but if”, “…provided, however”, “…on the condition that”
A life estate pur autre vie means “for another’s life.”  As such it is an interest in land which terminates at the end of a 3rd person’s life, so it is not measured in by the grantee’s life

Chain of title refers to the list of title transfers (conveyance, inheritance, devisees, etc.) that connect the current owner with the original transfer from the sovereign.

Per stirpes: “by the root” or representation; as opposed to equal distribution amongst survivors (per capita)

2 future interests a grantee can have:

Remainder: grantee’s future interest in land which begins upon the natural end of another interest

Executory interest/executory limitation: grantee’s future interest in land, which begins upon some condition or occurrence of some event rather upon the end of a natural interest

2 types of remainders: 

vested: no condition precedent; a remainder which no condition must be satisfied or violated before it becomes possessory; a vested interest is certain to occur

Contingent: uncertain; a remainder which only becomes possessory on some event in the future which is still uncertain or b/c of a condition which might not be satisfied
Destructibility refers to contingent remainders 
( merger is the doctrine by which two small interests in land combine into a larger interest if held by the same person & the two interests were not separated by something indestructible.

2 types of vested remainders:

Vested subject to divestment: nothing is contingent but the vested remainder could be divested if the occurrence of an event takes place

Vested subject to partial divestment: (also known as “subject to open”) refers to a remainder in a class in which people may be subtracted or added (ex: “…to my living children”)

An heir is one who takes by intestate succession; heirs are determined by law.  In common law, an heir was the closest living blood relative, but b/c primogeniture was never accepted in the U.S., most jurisdictions have statutes which modify common law rules to include a spouse; but most importantly, by definition an heir cannot be ascertained until after a grantor’s death
Devisees takes by will; heirs take by intestate succession

Springing executory interests arise from grantor to grantor

Shifting executory interests arise from grantee to grantee

Statute of Quia Emptores (A.D. 1290): purpose was to prohibit subinfeudation by anyone except the king’s tenants-in-chief; only applies where the transferor conveyed his entire estate in that land.  Grantee would take grantor’s place in the feudal relationship which the grantor had with his lord.  The transferee would owe to his transferror’s lord the duty of service and feudal incidents which the transferor had owed.  The statute in effect began the alienability of land to grantees instead of limiting the exchange to the next lineal descendant.

A use created an equitable interest in land which may be executed by the Statute of Uses, and so a use could spring, shift, or have gaps without violating the rules of seisin.  Seisin is not conveyed when equitable interests are involved b/c seisin is retained by the grantor.  Conveyances by bargain and sale (b&s) and covenants to stand seised rather than by feoffment didn’t involve seisin, therefore transferring an equitable interest.  

Uses involved a person with legal title holding for the use of the beneficiary with equitable title; it created what is known today as a trust.  There was a right to enjoy the benefits of real or personal property despite the fact that person did not have legal title (equity rules here).

The Statute of Uses (A.D. 1536) created the situation where one is seised for the use (benefit) of another, and the one with the use, or “equitable title,” is treated as if he were seised in law of whatever he would have in equity (most states now have a statute, like FL has Fla. Stat §689.009, therefore transferring an equitable interest, and prevents seisin from being transferred.

Uses were enforced in the Court of Equity by the equitable maxim:

“Equity considers done what ought to be done”
Thus, if a legal title owner is obligated by contract or custom or the like to hold the land for the benefit of another, the court would protect that person.  A person would need to go into the Court of Equity with clean hands, have no adequate remedy at law, and the equities would have to balance in that person’s favor; he would have to prove that he was both innocent and injured, and that the defendant was not innocent and not injured.  Between equal equities, the law will prevail.
Before the Statute of Uses, equitable title went to the beneficiary, while legal title was given to the person who was holding the use for the beneficiary.  However, who had what would depend on an analysis of the words of the conveyance (grantor’s intent)

The four ways to create a use are:

Bargain and Sale for valuable consideration

Covenant to stand seised: promise to hold land; normally made by blood relatives using good consideration in exchange (Court of Equity: a promise to a blood relative would be enforced b/c a promise to a blood relative must be kept)
Resulting use: conveying to unrelated grantee w/nothing in return w/expectation of getting it back

Feoffment: the medieval ceremony officially conveying land

Executory use: a future interest in the grantee that becomes possessory at the time in the future determined by a condition, cutting short the present estate (equitable, springing, shifting interests)
Executing the use: applying the Statute of Uses to the problem

Active uses are not covered by the Statute of Uses; it is where the one who held the legal for the use of another was burdened with affirmative duties to perform, such as collecting rent.

Statute of Wills: passed after Statute of Uses, and was passed b/c people were unhappy with the Statute of Uses.  Under the Statute of Wills, a landowner could execute a testament (document) indicating what he intended would happen to his land upon death.  Need 3 requirements: (1) testamentary intent (devise), (2) a writing to satisfy the Statute of Wills, and (3) death of the testator

Doctrine of Worthier Title: only applies to the grantor’s definite “heirs”, and it works so that the person who conveyed a present interest to a grantee with the remainder in his heirs could give the grantor a reversion so his heirs would not get anything until a future event, like the grantor’s death, and heirs would end up taking by inheritance instead of having to pay relief to the lord.

Rule against restraints on alienation (RARA): transferring property that was subject to restricting alienation was void unless the restrictions were reasonable.  Critical factor is that free transfer of land is good for the economy, and preventing the transferal of land is bad for the economy.  Therefore, a direct restriction on the ability to transfer the land that is inconsistent with the interest or estate would be void.  Indirect restrictions arise where something makes it difficult to transfer or find anyone who might be willing to buy the land.

Alienation is a transfer of title to real property that is voluntary and complete.

The Rule in Shelley’s Case applies when an instrument that creates a life estate also purports to create a remainder in persons described as the grantor’s heirs; if both have legal & equitable interests, the conveyance creates a remainder in fee simple absolute.  The effect of the rule is to vest the remainder in the grantee and not the grantee’s heirs.  In other words, when a grantee gets a life estate and the heirs of the grantee get a remainder, the Rule in Shelley’s Case will apply.  The Doctrine of Worthier Title was a rule of interpretation to see what the grantor had intended while the rule in Shelley’s Case was an absolute rule of law.  Remember, use Shelley’s Case if there is a grantee with a life estate, and there are identifiable heirs at least named in the document (even if they cannot be ascertained until the grantor’s death).
The rule of Purefoy v. Rogers: if an individual’s future interest could occur as either a contingent remainder or a shifting or springing interest, then that entire future interest was destructible.

Rule Against Perpetuities (RAP): no interest is valid unless it must vest within 21 years after lives in being when the interest was created.  This rule is somewhat of a misnomer, as it does not limit the duration of a condition of a bequest, but rather limits the testator’s power to earmark gifts for remote descendants. (if it will invest)
“No interest is good unless it must vest, if ever, within some life in being plus 21 years.”

(at the creation of the interest)
*only applies to non-vested interests (subject to some sort of condition)

*applies to powers of appointment and purchase options

(Purchase options: a contractual option and irrevocable option to enter into a contract)

*does NOT APPLY to grantor’s retained future interests (possibility of reverter, right of re-entry, or reversion)

To determine the measuring lives, we must look to everyone expressly or impliedly mentioned in the transaction. (if there is no measuring life, the clause violates the rule and is void)
To determine if a contingent interest could possibly vest too late, imagine if it could happen 21 years after the last measuring life; if it can be identified, then RAP applies.

Modern change is the Wait-and-See Doctrine, where those looking at the transaction wait until 21 years after the last life in being to see if the interest vested instead of looking at whether the interest could have vested beyond the 21 years after the last life in being.  (as it did invest)
There is also the Uniform Statutory RAP, which applies only to gratuitous transfers like gifts or wills.  It provides that interests that violate the traditional rule would vest within the 90 years of its creation would still be valid.  This gave the court power to reform an instrument which would otherwise violate the RAP in a manner that most approximates the grantor’s interest (90 years from the last life in being).
Finally, the Statute of Tenures forever changed relationship between lords and tenants, as it abolished most of tenure by military service, instead requiring money or goods as a duty of service.  It also abolished most of the feudal incidents, leaving only escheat and kept the duty of service (as payment of money).  This is the precedent to current landlord-tenant relationships.

Active waste: intentional act of destroying the current estate for any future interests (injunction)

Passive waste: allowing the land to rot

Ameliorating waste: improving on the land, however it might not be allowable according to the instrument which describes any future use of the land (injunction could be sought as such)
Concurrent Interests
Concurrent interest is an interest in land that gives 2 or more people the power over the land at the same time.  Interests are differentiated by the unities (there are 5 of them), grantor’s intent, death, transferability by one tenant either voluntarily or involuntarily.  The five unities are as follows: (TIT PP)
Time:  interest or title acquired vests at the same time

Interest: each must have an equal and undivided share and identical interests by duration and title

Title: each must take by the same instrument

Person (also called marriage): two concurrent owners are married at the time of the conveyance

Possession: each has some right of possession in the whole

There are 4 types of concurrent interests:

Tenancy in common: each party has an undivided interest in the property; only one of the five unities needs to be present, the unity of possession.

( Each tenant can make a transfer of his/her interest

( There is no right of survivorship (interest passes on to his descendents rather than co-tenants at death

Joint tenancy: two or more people own a single unified interest in real or personal property; four of the five unities must be present (all except marriage)

( Each tenant owns an undivided whole of the property

( Each tenant is seised “per my et per tout” (by the share and by the whole)

( Each owns the undivided whole of the property, so if one dies, nothing passes to the other tenants, rather, the estate simply continues in the survivor(s) w/o the decedent

( There are rights to survivorship (the other tenant takes simply b/c the other joint tenant dies (it does not transfer an interest; it merely leaves the survivor with no one to “share” with)

( Joint tenants have equal shares

Tenancy by the entirety: there is a presumption that it requires the grantor’s intent to create; all five unities must be present at the time of the conveyance

( T by e has rights of survivorship (if one spouse dies, the other gets the other’s interest)

( If parties get a divorce, the t by e ends

( If something that is sold that is held by a t by e, neither person’s interest may be sold w/o the approval of the other person, since the two people are thought of an “entirety.”

Co-parceny: is a fourth, but is archaic and it is not typically used anymore (daughters take)
Neither a JT nor TIC can do any act which prejudices her cotenants.  But if one wants something, and can’t get it b/c the other one doesn’t want it, the other party wins.  So, in order to prevent this inefficiency of the land, the courts have devised the actions for partition in kind and partition by sale.  A partition is an action in equity, asking the court for the privilege of each co-owner to transform a concurrent estate to estates held in severalty (several but not distinct).  Partition is not available to a t by e.  Partition is seen as a last resort by the courts.  

Partition in kind: actual physical division of the property by the parties; courts favor this approach b/c a sale of the property w/o their consent is an extreme exercise of power warranted only in extreme cases

Partition by sale: court ordered sale and division of property & division of the proceeds

It is the burden of the party requesting the sale to prove that there is no practicable or equitable means to divide the property and to also show that the interests of the owners would be best promoted as such

Ouster: intentional interference with a present possessory interest of one co-tenant by the other

Dower: the life estate in a man's real property to which his wife is entitled upon his death under common law and some state statutes -- wife would get 1/3 of interest that:

(1) attached to land which her husband was seised at any time during the marriage

(2) which was inheritable by the wife’s issue
Curtesy: a husband's interest in land which his wife owned.  Curtesy applied:

(1) to any freehold, legal or equitable, of the wife which was inheritable by an offspring 

     of the marriage                

(2) but only if the marriage produced a living child
Many states have modified dower & curtesy in many states by either a statutory provision that husbands and wives can inherit from a deceased spouse.  Also, there is the elective shares statute, in which the share (as one third) of an estate set by statute that a widow or widower or sometimes a child is entitled to claim in lieu of any provisions made in a will or in the event of being disinherited unjustifiably
Homestead statute (FL Const., Art. 10, §4 or Fla. Stat. 732.401 & 732.401(5)):

Statute which exempts a home from execution or judicial sale for debt unless all owners have jointly mortgaged the property or otherwise subjected the home to creditors’ claims.
English system regarding marital property says H & W have separate property ownership given to spouse who acquires the property; Continental system stresses the community of the property of H & W are in the marital property, which they share in equally (started in Spain)
Remember, we are in an adversarial system and a system of precedent where case law is binding or persuasive

Acquisition & Adverse Possession

Acquisition by capture: property in wild animals is only acquired in occupancy and pursuit alone doesn’t constitute occupancy or vest a right in the pursuer.  One needs to deprive the animal of its freedom.
Locke’s Theory of Labor: when an individual changes something from its natural state and improves upon it by his own labor, he thereby makes it his property

A person in possession has better rights than anyone else in the whole world has better rights except the true owner; relative to anyone else except the true owner, so title is a relative concept rather than an absolute one.

Lost property is something that does not consist of a conscious act, so the true owner has not parted with it; the finder of property has better property rights than anyone else except the true owner

Misplaced property: here you have a conscious act where the true owner parted with an inadvertently left, it goes to the possessor of the place mislaid (only one when it is not the finder) ex: in a restaurant, a person who left a briefcase in a restaurant, the briefcase goes to the restaurant instead of the customer b/c the restaurant owner is better able to find the true owner
Abandoned property: items intentionally and voluntarily relinquished result in the first person to take possession is the owner

Treasure trove: valuables hidden in the ground or other private place, the owner of the which is unknown, then the finder gets it

Elements of Adverse Possession (Every Organization Can Come Here Sunday)

(1) exclusive possession: the community must reasonably consider the adverse possessor the owner; actual physical entry on some part of the land is required

(2) open and notorious: visible and known so that it can be said that the title owner is placed on notice; a possession that is not both and notorious is not obvious

(3) continuous: possession must be exclusive to the adverse possessor; since must be continuous for the statutory period, interrupted periods that together total the required time are insufficient (however a party can use tacking to tack his own adverse possession with that of pervious owners to satisfy the statutory period and meet the “continuous” requirement, but privity is required for tacking – mutual successive relationships to the same right of property)
ex: seller and buyer of a house are in privity; but if buyer rents to a tenant than the seller and the tenant are not in privity b/c they have different rights

(4) claim of right/color of title:

( color of title: claim founded on a written instrument which makes it appear as if they have title

( claim of right: assertion of a right to be there; land is actually occupied & the land may be cultivated or improved

(5) hostile: (between the interests and not the parties) the intent to possess property is inconsistent or adverse to the absolute right of the property owner

(6) statutory period: set by each jurisdiction’s Statute of Limitations (law that prohibits the bringing of any civil action after a specified period of time has elapsed from when the right to bring the action has started creates a right in adverse possessor against the property owner)
There are 3 approaches to “claim of right” that states have made:

(1) some states say that it is necessary for the claim to be made

(2) other states say you have to have a good faith belief

(3) other states require you to be an aggressive trespasser

Easements  (need Intent, Delivery, Acceptance, Writing unless prescription)
Easement: small interest in land which doesn’t entitle the owner to possess the land; merely entitles the grantee to certain nonpossessory rights; 
(land can be fee simple subject to an easement; and also can be an easement on land)

Land is benefited by an easement or under the burden of an easement.  The easement grantor’s land is burdened, and this burden gives a benefit to the holder of the easement.

The grantee has greater rights b/c he didn’t have rights previous to acquiring the easement.

Easement appurtenant: benefits another piece of adjoining land

Easement in gross: personal in nature

The intent of the grantor is the best way to determine what kind of easement has been granted.

Dominant tenement/dominant estate is the estate that is getting a benefit by the easement.

Servient tenement/servient estate is an estate that is burdened by the easement.   Every easement, whether appurtenant or in gross has a servient estate.  Servient is the one usually with the greater portion of land.
There are 3 common ways of creating an easement:

(1) Express (stated in the instrument determined by grantor’s intent)

Reservation: a person with property may convey his interest but retain the rest; if the grantor retains an easement while transferring the rest of the estate then the easement has been created through reservation (grant-regrant here)
Grant: the most direct method of creating an easement is for the owner of the possessory interest to convey the easement to the grantee
(2) Implied (in fact and in law):

( There are 2 ways to create an easement implied in fact:

(1) strict necessity: the easement is necessary for the beneficial use of the land granted or retained or the necessity is apparent; must have been intended to appear in the deed

*strict necessity means there is no reasonable alternative (cost prohibitive); if there is a reasonable alternative, then the easement is reasonably necessary and the parties should focus on such a reasonable alternative

(2) quasi-easement plus necessity: has the physical appearance of an easement but the burden & benefited lands are part of a continuous parcel owned by one person

( An easement implied in law is one that commonly arises in land that is landlocked.  This also requires a statute creating such a situation (legislature reasoning is that useless land which results from no access cannot be taxed based upon statutes.)
An easement can be implied in law b/c it is landlocked based on a statute and only if the state has a statute to that effect; it does not exist in common law.

quasi easement: the use by the owner of two adjoining parcels of land of one of the parcels to benefit the other  (Note: A quasi easement may become an easement upon the transfer of one or both of the parcels.)

Look at the surrounding facts to see if an easement has been created impliedly; if they show intent to include an easement in a conveyance, then it will be added into the deed as a matter of fact. The same requirements of conveyance are needed, b/c a grantor must intend to transfer and deliver, and the grantee must accept (Statute of Frauds is satisfied by what’s in the deed)

(3) Easements can be created by prescription.  This means the easement has been used for a long period of time w/o a conveyance and with the acquiescence of the servient land owner.

Prescription comes under 2 theories, lost grant and adverse possession (described on page 7).  They’re generally the same elements – pneumonic: Ugly Old Clams Can Stink Alot

Use
Open and notorious
Continuous 
Claim of right or color of title     Statutory period



​Acquiescence of the servient land owner (adverse possession has a hostile element here)

An affirmative easement gives the owner a right to act in a certain way on the servient land.  A negative easement prevents the servient owner from acting a certain way on his/her property.  An exclusive easement prevents a similar easement from operating at the same place.

There are 13 ways in which an easement can be terminated.

(1) natural end: created with specific time limit; when the time limit ends, so does the easement
(2) merger: if a person owns both servient tenement and the easement, then the 2 interests merge and the easement no longer exists
(3) release: easement owner transfers his rights to the owner of the servient tenement (all elements of transferring title are requires; if it’s a K, then all K elements are required)
(4) abandonment: when the owner has the intent to divest himself of all the title or enters w/o transferring it to any other person and clearly manifesting intent by some physical act
(5) prescription by adverse possession: if an easement owner is prevented from exercising his right for a long enough time, then he would lose the easement; if lost to the servient landowner, it merges; if servient landowner loses an easement to another through adverse possession, then the adverse possessor’s title is good against anyone else in the whole world including the easement owner
(6) misuse: any use which exceeds the terms of the easement and the easement owner will lose the easement if he misuses it
(7) new title: is created for a servient piece of land then the easement no longer exists; happens with tax foreclosure where purchaser of foreclosure sale doesn’t buy delinquent taxpayer’s title, he gets brand new fee simple absolute w/o the easement
(8) estoppel: where the easement owner had allowed another to detrimentally rely upon the nonexistence of the easement, she will be estopped from asserting is does not exist
(9) sale to a bona fide purchaser: person who takes the servient land in good faith w/o notice of the assessment and how has paid value is a BFP; if easement owner allowed the purchaser to rely to his detriment on his behalf that no easement existed then the BFP may be protected through estoppel; but if easement is recorded, then the BFP has a duty to check unless easement was acquired through prescription which does not have to be recorded
(10) severance: an easement appurtenant cannot be severed from the dominant estate; if the easement owner of the dominant estate tried to transfer the easement separately from the dominant estate then it would terminate the easement
(11) transfer: easement in gross is personal and cannot be transferred; an attempt to do so would terminate the easement
(12) death: easement in gross terminates with the death of its owner
(13) legislation: state legislature may have limits on duration by means of title clearing legislation such as a marketable record title statute

Covenants & Equitable Servitudes

Covenant: an enforceable promise but NOT an interest in land.  This is determined by looking to the words of the grantor, which show his intent.  If the wording purports to grant or retain an interest or right in the land, then it is an easement.  If the landowner promises or covenants to do or not to do something, then the wording creates a covenant.  In cases of ambiguity, a court is likely to find something is a covenant.  It is still important to think of benefit/burden analysis in these situations, as a promise not to do something on land is still a benefit to someone and a burden to another. (should be enforced like a contract)
There are 6 requirements for a covenant to run with the land (need all six):

Privity: horizontal/vertical determine if the covenant ran with the land (relate Quia Emptores)
Touch & concern the land: covenant’s purpose must be integrated with the land.  The benefit of the covenant only benefits a person who owns land nearby, or the burden is only suffered, or could only be performed, by the owner of the specific land.  To touch and concern the land, a benefit must be beneficial only to the landowner and not to a person who does not own the promisee’s land.  A burden can only be performed by one with the promisor’s land.
Notice: was the contract, deed, item recorded? (notice to successors)
Intent: did the parties intend the covenant run with the land (original intent of parties)
Proper execution: to satisfy the SOF
Not prohibited: not a restraint on alienation, requires illegal actions (zoning violations)
It’s important to know whether or not a covenant runs with the land b/c that’s what determines successors to the original parties of a covenant, and if they will be benefited or burdened by the covenant.
Real covenant: if burden/benefit runs with the land

Personal covenant: if the covenant does not run with the land

There is only a privity requirement for covenants and not easements.  There are 2 types of privity:

Privity of contract: this means the parties are in a relationship based on their contract from which rights & responsibilities flow.  They may be in horizontal privity, but remember that is the first step in establishing privity of estate (i.e., the relationship between parties based on the estates they own from which rights and responsibilities to each other will flow).  Privity of contract is not to be enough to satisfy the horizontal privity requirement in all jurisdictions.  Most require at least a conveyance made simultaneously with the covenant.  Some require the parties be in a relationship based on a shared interest in the land (for example, an easement or lease).

Privity of estate: if the grantor who was an original party to the K conveyed his entire interest to the grantee, then the grantee by the Statute of Quia Emptores and the concept of substitution, stood in the shoes of the grantor and had the burden or benefit off the covenant.
Vertical privity describes the process of substitution.  The successor is substituted for the predecessor by having received the grantor’s freehold or his entire life estate.

Horizontal privity refers to whether the original parties are closely enough connected so that their successors would be considered to be in privity after being substituted for their grantors.

Notice: see recording acts, defining notice and race-notice (which all apply to this section)

Frequently encountered real covenants include title covenants, leases, mutual/reciprocal covenants, and are enforced by breach of contract actions (damages/specific performance/ injunction, but subject to contract defenses of clean hands & laches if there is no adequate remedy at law – court of equity), and can terminate (see below).

There are 6 title covenants associated with a general warranty deed:

( first 3 are personal & present covenants (breached at the moment of conveyance or not at all)
(1) Covenant of seisin: grantor covenants that the grantor is seised of that he purports to convey (established by the general rule that “one cannot convey a greater interest than he or she has”)

(2) Covenant of the right to convey: grantor conveys that he has the right to convey 

(person might be able to convey w/o seisin – i.e., an agent)
(3) Covenant against encumbrances: grantor covenants that there are no easements, covenants, mortgages, liens or other encumbrances on the property or defects of title
( the second 3 are real and future covenants (breached after conveyance; run with the land):
(4) Covenant of quiet enjoyment: grantor conveys that grantee will not be disturbed in possession or enjoyment of the property by someone claiming superior title

(5) Covenant of further assurances: grantor covenants to perform whatever is necessary in the future to perfect the title for the grantee if it turns out to be imperfect

(6) Covenant of general warranty: grantor would show what authority he had to transfer the title

Mutual covenant: where a covenant simultaneously burdens & benefits both parties, so both parties are suffering a burden and enjoying a benefit (look to neighborhood agreements, condo agreements, homeowner’s association agreements)

There are 12 ways to terminate a covenant:
(1) Natural end

(5) Release & abandonment
(9) Change in circumstances

(2) Merger

(6) Impossibility


(10) Legislation

(3) Adverse possession
(7) New title


(11) Sale to a BFP

(4) Death

(8) Frustration of purpose

(12) Estoppel

Equitable servitude: burden on land that equity will enforce.  It may be based upon an easement or covenant or attempt to create an easement or covenant.  Its existence depends on the traditional application of the rules of equity.  Since “equity follows the law,” a person may be able to enforce a covenant or negative covenant that otherwise might not be enforceable at law.  They can be terminated in 3 ways:
(1) the beneficiary can no longer establish the requisites for equitable relief

(2) an equitable defense (clean hands, estoppel, laches) arises that prevents further enforcement.

(3) the underlying prescription (the would-be easement or covenant) has expired

(refer to page 71 of private land use manual for good hypo)
A license is merely permission from a landowner for another person to use the land in a particular manner (see mortgages).  This permission normally can be withdrawn at any time by the landowner/licensor, and can be withdrawn for any reason.  However, there are two exceptions in which a license cannot be revoked at any time:

(1) if the license is coupled with an interest that is irrevocable (ex: a license in aid of an easement, or permission to do maintenance on the easement, like resurface a road)

(2) if the licensor is estopped from terminating the license, e.g., if the licensee has spent a lot of money to improve the licensed land where there has been an express or implied representation that the license would not be revoked.  Estoppel + License, is, in effect, an easement.
Public Land Use Controls
Common interest communities (CIC): designed as neighborhoods or developments which are at least partly residential and which unit owners are bound by servitudes to pay for common expenses and has an association with the power to enforce that obligation.  Three common types of CIC’s are:  condominiums, cooperatives, and subdivisions w/homeowner’s associations.

There are bodies of law applicable to common interest communities.  As to the covenants, there are the condominium declarations, cooperative articles of incorporation, and subdivision with homeowners’ association.   As to statutory framework, all 3 are covered by statutes (condos, co-ops, homeowners’ associations).  The statutes will tell us if a covenant in a CIC’s declaration is valid.  In the absence of such a statute (depends on jurisdiction), the court will look to see whether the covenant is reasonable, considering several sources (public policy, due process analysis, stare decisis to see if court has treated the association itself as a quasi-governmental entity, and of course, the requirements of equitable relief.

Besides private land use controls (easements, covenants, and equitable servitudes), there are other kinds of limits on the power dimension of the fee simple:

( Judicial land use controls (nuisance, negligence, trespass): traditional tort doctrines can limit an individual’s power with respect to his land and the law of lateral and subjacent support.
( Legislative land use controls (state/local) zoning, environmental laws come from statutes

Nuisance:  a non-physical invasion onto one’s property.  It is a tort which limits what an individual can do with his or her land (cannot use land to injure that of another’s – Latin term).  It is short of trespass, but it is still an invasion of one’s interest in land.  It may result from negligence or it may result from intentional, unreasonable conduct that causes substantial harm or ultra-hazardous activity.

Private nuisances

A private nuisance occurs when there is substantial interference with private rights to use and enjoy land, produced by either one) intentional and unreasonable conduct, or 2) unintentional conduct that is either negligent, reckless, or inherently dangerous.

Public nuisances affect rights held in common by everybody (e.g,. to the municipal water supply).  A pure public nuisance is rare; usually, a public nuisance is also a private nuisance.  The substantive test for public nuisance is the same as for a private nuisance.  A private citizen may enforce a public nuisance if he has suffered special injury – some particularized and personalized injury.
Zoning is a state/local gov’t breaking up land into zones and assigning to each zone limits so that it will be developed in a way that is beneficial.  A municipality’s power to zone comes from state’s police power.   The police power is the inherent power of the sovereign to act and protect the welfare, health, safety, and morals (sometimes lumped together as “general welfare”).  It depends on the nature of the state, usually determined by its constitution, whether a municipality inherently has the police power or has to have such power delegated to it by a state enabling act.

The Takings Clause of the 5th Amendment provides “private property shall not be taken for public use without payment of just compensation.”  This means that private property can be taken, but ONLY for public use and only if paid for.  The government’s inherent power to take property for public use is called the power of eminent domain.  Some theorize it as a part of the police power; others believe it is a separate power (which is limited by the Takings Clause).  The Takings Clause has been applied to the states via the due process clause of the 14th Amendment (state constitutions also have a similar provision, but some states provide greater protection.  Normally, land use controls will not constitute a taking for which just compensation is required, but if a regulation drastically interferes with a private owner’s use of his property, sometimes the court will conclude that the regulation constitutes an implicit taking.

The distinction between the Takings Clause and regulation is if the state merely regulates the property use in a manner which deprives the landowner of all reasonable investment-backed expectations for the land, then the state has “taken” the land and must pay compensation.  The remedies a court may provide for an implicit taking or a zoning regulation that exceeds the government’s power are just compensation (in an action for inverse condemnation), or an injunction.  Damages award compensation to the owner for lost property in an action for inverse condemnation; an injunction prevents the regulation from being enforced.
Mortgages/Recording acts

Mortgage: an agreement that the land will be sold if the debt is not paid and the lender is reimbursed for the proceeds of the sale.  It gives the lender security about the payment of the note.  Thus, giving a mortgage to secure the payment is a factor convincing the obligee to enter into the transaction and a factor in what interest rate a lender might charge.  Owner = mortgagor; obligee/lender = mortgagee (ee = pay meee!)

If the debt is not paid, the lender may foreclose on the mortgage.  The most common method of foreclosure is foreclosure by sale.  The collateral is sold to convert the security into a fund out of which the obligation can be paid.  If there is any surplus, it belongs to the borrower.
As the mortgagor pays off the debt, the borrower is said to build up “equity.”  It is derived from the mortgagor’s equity of redemption, which is the equitable remedy of a borrower in default seeking to prevent loss of the land (remember: equity abhors a forfeiture).  To prevail in equity (equities balance in PL’s favor: innocence, injury).  The more the mortgagor pays off, the more he/she will be injured by loss of the land, hence, the greater his or her equity.

Deed of trust is a variation on a mortgage, in which the borrower transfers legal title of the collateral to a third party to hold in trust for the creditor (the primary beneficiary) and the borrower (the secondary beneficiary).  Under the terms of the trust, if the trustee is notified by the creditor that the obligation is in default, then the trustee is to sell the land, thereby converting it into a fund out of which are to be paid in the following order:

(1) the expenses of the sale

(2) everything owed to the creditor

(3) if there is any surplus, it goes to the debtor/grantor

If the trustee is notified by the creditor that the obligation is in default, then the trustee is to convey legal title back to the creditor.  A deed of trust is common in some states but cannot be used in some others.

2 theories of mortgages: title theory and lien theory (FL has lien theory)

Title theory: potential buyer conveys title subject to condition subsequent to the land to the lender/bank during the period of repayment.  The bank, then, not the homeowner, has title to the property which is subject to defeasance by the borrower satisfying the repayment obligation


( in these cases, the buyer/borrower’s interest in the land is called a right of re-entry.  If 


the borrower’s re-entry expired due to the default, the borrower would still have 


equity of redemption

( equity of redemption, a.k.a. “equity” is the right of the borrower to obtain title upon


repayment everything that is owed

Lien theory (majority theory): buyer-borrower retains title to the property, but the lender gets an equitable lien on the property to secure its interest.  This lien arises by equitable conversion.

Lien: a charge or encumbrance upon property for the satisfaction of a debt or other duty that is created by agreement of the parties or especially by operation of law.  Liens may arise by statute or in equity based on the doctrine of equitable conversion (without an agreement) equitable( legal
Security interest: an interest that exists on property by contract as security for payment or performance of an obligation

The difference: While a lien may be created by statutory or judicial means without any agreement providing for security (as in the case of a tax lien or judgment lien), a security interest and lien may inhere in the same claim, as when a mortgage comprises both a lien on and security interest in the mortgaged property.
Intermediate theory of mortgages: some states have adopted results from applying both theories

Estoppel by deed: when a grantor conveys land that he does not own, and then the grantor subsequently acquires the land, then he is estopped from denying that land has been conveyed to the grantee named in the deed.  It is a subspecies of equitable estoppel.

(ex: A, having no title or defective title, purports to convey to B.  Later, A gets good title from O.  Under estoppel by deed, A is estopped from asserting that he had no title when he conveyed it to B.  A’s after-acquired title insures the benefit of B and B owns the property.)

Estoppel by deed is based on the title covenants (see under covenants & equitable servitudes)
Quitclaim deed: where the grantor has not made any representations (warranties) about the title.  Here, there is no theoretical basis for estoppel by deed, but a state could create a statute or a court could have an “illogical court decision” where it holds that estoppel works with this type of deed.

Special Warranty deeds contains the same six covenants of title but the grantor makes these promises only with respect to defects of title that arose during the time the grantor held title.

Shelter doctrine: a subsequent successor in title stands in the shoes of the previous owner and is entitled to whatever relief the previous owner would have been entitled; shelter applies to any successor in title based on substitution except if the party is a wrongdoer.

Recording acts: statute-based and require any interest in land to be recorded at the county recorder’s office.  May be used in disputes between 2 people claiming ownership to the same piece of property.  Courts generally focus on protecting the buyers who record first and purchase without notice (or prior recorded claims).

There are race jurisdictions, notice jurisdictions, and race-notice jurisdictions.

Race jurisdictions: back in medieval times, when there were successive purchasers of an estate from a common grantor, the one who prevails is the one who records first, effectively winning the race to the registry (courthouse).  This is true even of the person who recorded first knew about an earlier conveyance to someone else, which can reward unscrupulous buyers.
Notice jurisdictions: here, a subsequent purchaser from a common grantor prevails over an earlier purchaser ONLY if the subsequent purchaser took without notice of the earlier conveyance AND paid value, i.e., is a BFP.  Notice states protect the BFP even if she doesn’t record first.  Notice statutes operate by statutory estoppel, i.e., a person who fails to record is estopped by the statute from asserting the unrecorded title against a subsequent BFP.
Race-notice jurisdictions: this protects a BFP only if they record first.  Under a race-notice statute, a subsequent purchaser prevails over prior unrecorded interests only if he/she
(1) had no notice of the prior conveyance at the time she acquired her interest; and

(2) records before the prior instrument is recorded

(3) a race-notice statute operates by statutory estoppel, i.e., a person who fails to record is estopped from asserting that unrecorded title against a subsequent BFP who recorded first

( The point of a recording in a race-notice jurisdiction is notice, b/c doing so prevents a subsequent person from claiming statutory estoppel.  If the grantee fails to record, she fails to live up to statutory duty; protecting the good faith purchaser is in the public interest.

There are 4 types on notice (notice is a communication from which one should get knowledge)

(a) Actual notice: buyer has received information from which she should get knowledge 

(ex: a letter sent to you that you received is actual notice)
(b) Constructive notice: Constructive notice may be derived from the record or may be the result of an obligation to make reasonable inquiry.
(ex: Buyer 2 would have found out if she performed proper title search since buyer has a duty to look even if though he didn’t look; the court will pretend that he did)
(c) Inquiry notice: information of which the person knew or should have known that would have made a reasonably prudent person conduct an inquiry that would have produced the knowledge
(ex: Property possessed by someone other than grantor, buyer should have inquired further – ask neighbors, find documents – she is charged with notice of whatever reasonable inquiry would reveal even though he made no inquiry)

(d) Imputed knowledge: notice to an agent is treated as if it had been received by the principal
A wild deed is one that is recorded in such a way that it can’t be found in a title search.  It does not satisfy the recording statute, which requires “due recording” or “proper” recording.  So in a race jurisdiction, a wild deed would fail to complete the necessary transaction for an inter vivos conveyance by missing the proper method of recording.  In a notice or race-notice jurisdiction, the conveyance fails b/c improper recording results in no notice, so a subsequent BFP is protected from an improperly recorded deed b/c the person who did not record or improperly record did not live up to the statutory duty so they would be statutorily estopped from claiming title.

Indexes are like the index of a text book, and arrange information to allow the title searcher to find the full documents in the public records.  The recorder indexes the full deed by entering a notion in the index book showing that the deed can be found and reproduced in full.  There are 

2 kinds of indexes: (1) grantor-grantee and (2) tract

The grantor-grantee index is a separate index of volumes for the grantor and grantee, so a title searcher can locate an instrument by searching under either the grantor or grantee’s name.  Grantee portion starts from the present and works back chronologically back to the sovereign.  Grantees are listed in alphabetical order.  For every property, find the document by the reference to the page where the document/deed is recorded.  Do that for every document in the chain.  Then the potential buyer should check the grantor index, which works chronologically forward from the sovereign.

The tract index is in urban areas where the land has been platted and broken down into lot and block numbers.  The recording office will keep track of the tract numbers by making entries under the block and lot numbers.  This makes title searching easier b/c the entries are dealing with specific land kept together instead of by name.  The purpose is to repeat the search which is the process known as searching the chain of title to see the list of previous owners for e period of years acceptable in the jurisdiction (usually 60 years).
The Marketable Record Title Act, or MRTA, has been adopted in 18 states, and it attempts to eliminate archaic title defects.  It bars defects behind the statutory period, defined as a title transaction which occurred at least the statutory period (30 or 40 years) before the time when title is being examined.  However, MRTA has a number of exceptions which allow defects behind the root to survive, so searching only back to the root of title is risky.

Land sale contracts

Virtually all non-gratuitous transfers of real property involve contracts for sale 

You need the following to deliver title: intent, delivery, acceptance, a writing to satisfy the Statute of Frauds, and a recording (if required by statute)

The Statute of Frauds is satisfied for a land sales contract, as the contract must be in writing signed by the party to be charged (both buyer and seller).  Exceptions arise in situations of part performance and estoppel.  Under the Statute, the name of the buyer and seller, description of property, and agreed upon terms and conditions are contained therein.  Attorneys can advise on the meaning of the terms & their effect to prevent clients from being harmed.

A buyer should ensure sufficient time before making the purchase to:

( Check the title: b/c a person cannot convey a greater interest than he or she has

( Substitution: after the conveyance, the grantee is substituted with all the rights and responsibilities that come with the land 

(Only a buyer who acted in good faith and paid with valuable consideration, or a BFP, can claim the protection of a notice or race-notice recording act, to get relief in equity)

A buyer will also want to obtain financing, likely by getting a loan and using a mortgage.  A lender will be convinced to give a loan b/c buyer gives a note which is a promise to pay principal plus interest (this makes the lender feel secure) lender=mortgagee; borrower=mortgagor

A buyer will also want to inspect the property.

What constitutes breach of a land sales contract depends on the terms of the contract.  It may include express terms and may also include implied terms, in fact or in law.  Contracts usually have an express term requiring seller to deliver marketable title.  In the absence of an express term, that may be implied.

Marketable title is title that is reasonably free from doubt which a reasonably prudent person would accept:

(1) free from all encumbrances, liens, mortgages, covenants and easements unless buyer waives them; (2) perfect title is not required

Defects in title are defects in the chain of title (ex: deed not recorded), or defects on the premises (old rule of caveat emptor, or “buyer beware,” is dying, thus a seller cannot make fraudulent representations to a buyer)

Remedies for a buyer: rescission (if seller breaches, buyer may rescind the K & recover deposit)



           Specific performance (if seller breaches, buyer has the right to specific



           performance, as land is unique; however, courts generally will not force a 


           seller to cure a title defect and instead uses abatement in price)



           Damages (apply contract law here; but if seller breaches, buyer may sue 



           for the difference between K price and market value of the property on the 



           date of performance due)

Remedies for seller: Rescission (if buyer breaches, seller may rescind)



        Specific performance (the seller can usually get specific performance, but 



        here there is a trend to deny this remedy if the seller can easily resell, and 



        instead sue for damages (as there is an adequate remedy at law)



        Damages (same K law for buyer; seller can sue for the difference between 



        the contract price and the market price when the performance is due or 



        the seller can keep deposit as payment of liquidated damages if parties 



        intended as such

Equitable conversion is the application of the equitable maxim, “equity considers done, what ought to be done.”  The buyer under a contract of sale is regarded in equity as owner of the land; seller holds legal title in trust for the buyer, b/c buyer has equitable title to it.

Risk of loss is the risk that a structure on the land is destroyed or damaged (ex: fire) after contracting, but before closing.  Risk of loss can be determined in the contract, but if it is not included therein, the traditional gap filler when neither party is at fault is to use the doctrine of equitable conversion and place the risk of loss on the buyer

The closing fulfills all the parties of the exchange of the price of the title.  Contract merges into the deed when the buyer accepts the deed.  Acceptance of the deed discharges the seller from any obligation under the contract, so thereafter the grantee can only sue on the covenants in the deed.  The purpose of closing is for the exchange or performances to stand as a full and complete settlement so anything not performed up and to that point is waived.  Merger is the product of intent, so merger does not occur if the parties clearly intended it not to.  Merger also does not apply to collateral or independent obligations b/c they are not closed out at the closing.
Recently, courts have created the implied warranty of habitability for new homes.  In the sale of a new home, the builder impliedly warrants that the building is free from defects that are material and is in workmanlike manner (based on contract law).  It is hard for subsequent purchasers to recover in tort b/c of economic loss rule, and is hard to cover under contract law b/c there is no privity between the subsequent purchaser and the builder.  

This warranty does not apply to commercial buildings or used homes.  The seller of a home does not have a warranty of habitability.  The deed is evidence in such a case that a delivery was made with the intent to pass title which was accepted and that a representation was made therein; there is also a writing to satisfy the SOF.  Deeds are not effective until delivery by the grantor to the grantee or an authorized agent of the grantee.  Delivery requires words or conduct of the grantor that show his intent to make the deed operative and to pass an interest immediately to the grantee.
There are 4 types of deeds:

(1) general warranty deed: contains the usual 6 title covenants

(2) special warranty deed: contains the usual 6 title covenants, but scope is limited b/c promise is only made during the grantor’s time period, which cuts down on grantor’s liability.

(3) quitclaim deed: no promises of any kind are made.  Grantor cannot be liable b/c the grantor quits the claim.  Grantee has possession, and thus grantee has better rights than anyone else except the real owner who has not relinquished his claim.  This gives the grantee better rights than anyone in the world as such a quitclaim deed transfers complete title and the grantee is the true owner.

(4) statutory warranty deed: statutes in a number of states provide shortened forms of warranty deeds where specific words (like “conveyance”) of conveyance automatically incorporate the title covenants.
Delivery:  A deed must be delivered in order to be effective.  Delivery means action demonstrating the grantor’s intent to transfer immediately an interest in land to the grantee.  Courts presume delivery if there has been 1) physical transfer, 2) notarial acknowledgment, or 3) recording of the deed.  Below are some problems with delivery:

(1)  Attempted delivery at death 

Attempts to deliver a deed at death are usually ineffective.  Exceptions include: 1) delivery to an escrow agent under irrevocable instructions to hold until the grantor’s death, or 2) when the words of the grant create a springing executory interest upon the grantor’s death.


(2)  Delivery subject to oral condition

When deeds are delivered subject to an oral condition, the condition is usually (but not always) disregarded and the delivery is deemed to be complete and unqualified.



(3)  Commercial escrows

Delivery of a deed to a commercial escrow agent under instruction to release it upon payment from the buyer constitutes delivery.  Despite this, if a seller conveys his property to a third party BFP before the close of escrow, the BFP prevails over the equitable title of the first buyer. 

(4)  Delivery by estoppel

A grantor who lacks intent to deliver a deed will nevertheless be estopped from denying delivery where the deed is either 1) entrusted to a deceitful grantee, who uses it to transfer title to an innocent third party, or 2) entrusted to an escrow agent who negligently gives it to the grantee.

Landlord-Tenant
Leaseholds were not part of the common law estates and are basically possessory interest. That is, the leasehold could be described as an estate in land where the tenant has a present possessory interest in the lease premises and the landlord has a reversion future interest.
Note:  The lease document (if there is one), has attributes of both contract and conveyance.  There are fewer formalities of conveyance because the interest is a non-freehold, so it could be conveyed by grant.  Short term leases do not even require a writing under the statute of frauds.  If we are focusing on the lease not as a document but as a relationship, the contract aspect has come to dominate in the modern residential urban lease, particularly if the term is short and it involves multi-family housing, because the covenants, express and implied, about the goods and services being provided by the landlord have become more important to the parties than the land involved.
Historically, the obligation to pay rent came from the feudal relationship.  The landlord tenant relationship in feudal times tenants were “scum”, disloyal serfs. The lease was used to offer a better deal to serfs who had become scarce due to the plague. The duty of service and the incidents arose from the landlord tenant relationship. Therefore, tenants pay rent for their present possessory interest and the land they live on. Rent arises from the existence of the lease. 

Landlord’s remedies against a tenant:

(1) Distress of tenant’s chattels (traditional but still used in some jurisdictions for commercial leases where landlord would withhold hold tenants stuff hostage until rent was paid and eventually landlord could sell distressed chattel

(2) Sue for rent 

(3) Statutory liens (commercial landlords)

(4) Eviction
The landlord is entitled to possession, based on the following theories:

(a)
The lease has ended and the tenant has held over
(b) The lease is terminated by landlord’s re-entry into a leasehold that was subject to condition 

subsequent.

(c) The determinable lease is terminated by the failure of the condition, e.g., the tenant’s 

failure to pay rent.

(d) The leasehold is forfeit because the tenant has breached the duty of loyalty flowing from 

his oath of homage by an act that denies his lord, e.g., failure to pay rent.

      (e) A statute gives the landlord the right to take or take possession under these 

circumstances, e.g., the tenant has failed to pay rent.
The tenant has the following defenses:

(1) Constructive eviction (action for rent) 

(2) Breach of implied warranty of habitability (for action for rent this could also be a defense to an action for possession on the theory that no rent was owed so the tenant was not in default for not paying the rent).

(3) Retaliatory eviction (landlord eviction after a tenant makes a valid complaint about housing conditions – LL tries to retaliate)

(4) Illegal Lease (defense to an action of eviction or for rent): If the lease was entered in violation of law (e.g., due to health or safety codes), it is not a lease.  Consequently, there is no “landlord-tenant relationship” so remedies available under landlord-tenant law may not be available.
A landlord cannot forcibly drive off a tenant from the land and then try to claim rent; this is under the concept of self-help.  Self-help is now prohibited where that would lead to a breach of peace even to the potential to the causing of a breach of peace. On the other hand, landlords have been given a streamlined statutory remedy, which is a summary process to evict tenants without going through the slow ejectment proceeding. 

Forcibly taking possession is inconsistent with the tenant having a present possessory interest out of which the obligation to pay rent arises.  So if landlord forcibly drove tenant off his land he could not show that the tenant had a present possessory interest for which he had to pay rent.  Not only that, but the Landlord would have to prove he himself had a present possessory interest in that land or he would be trespassing.  Therefore, a landlord who took possession of the land would be estopped from collecting rent due to lack of tenant’s present possessory interest.  This became an automatic doctrine:  driving the tenant off the land relieves the tenant of the duty of paying rent.  Eviction, then, is a defense to an action or claim for rent.
Constructive eviction:  This is where Landlord does not actually evict the tenant, but does things that are the functional equivalent of eviction, i.e., things that have the effect of driving the tenant off the land, e.g., cutting off the running water.  Since the law treats doing such things as if it was an eviction, it is called a constructive eviction.  It is a defense for an action for rent.  Tenants, however, often lose in such an action due to waiver.  If tenant claims she was driven off the land but decided to stay for a time, tenant is not actually driven off the land.  Therefore, staying might have waived your right to claim constructive eviction.  Critical element for waiver is intent.  If tenant stays, she may be manifesting the intent not to assert the claim of eviction.
The exception to the above is if tenant has no other place to go (either by financial means, or by some other circumstance keeping her on the premises).

The implied warranty of habitability is a covenant of quality that a structure will be fit for human habitation.  Similarly, a lease of a commercial building may include a warranty of fitness for a particular purpose, i.e., that it is fit for that business.
Even if a residential lease does not have an express warranty, one may be implied.  It may be found to have been implied in fact or in law.  Courts have found that modern residential leases generally have a warranty of habitability implied into the lease at least as a gap filler.  In situations where the tenant could not be reasonably expected to make the residence habitable, e.g., multi-unit buildings, the warranty of habitability may be implied in law regardless of the agreement of the parties.  Moreover, many states follow the same approach as the Uniform Residential Landlord and Tenant Act and, by statute, impose an implied warranty of habitability into most residential leases as a matter of law.  The remedy for breach of this covenant is damages or specific performance.
The warranty of habitability can be used as a defense to the tenant’s duty to pay rent (or a defense to eviction) due to the contractual aspects which dominate here.  In a hypothetical situation where the tenant stops paying rent, and the landlord sues to evict, the modern development for urban residential leases promotes the theory that both the implied warranty of habitability and the duty to pay rent are mutually dependent on each other.  Thus, their performance is constructively conditioned on the other’s performance.  Thus, the material breach of one relieves the other of the obligation to perform because the constructive condition precedent has not been satisfied.  Therefore, breach of the warranty of habitability relieves the tenant of the obligation to pay rent, so the tenant could not in breach for failing to pay rent.
Retaliatory eviction is a defense to eviction.  The defense is that the eviction is being brought in retaliation for the tenant exercising a legitimate right, e.g., making a complaint to the city’s housing department or health department about the condition of the leased premises.  It was originally found to have been intended by the legislatures that enacted the health and safety codes, but has been expanded to protect other rights.  Legislatures in some states have put this doctrine into statutes and it has been codified by the Uniform Residential Landlord and Tenant Act.  Generally, if a tenant who shows that he or she has recently reported a health and safety code violation establishes a prima facie case of retaliatory eviction.  Then the burden shifts to LL to show a lawful motive for the eviction.
Uniform act: an act (as the Uniform Commercial Code) sponsored by the National Conference of Commissioners on Uniform State Laws that is intended to be enacted by each individual state with or without changes

Tenancies created (there are 4 types)

(1)  Tenancy for years

(a)
It is for a fixed period of time: can be for more or less than a year, determinable, or on a condition subsequent.  The termination date is certain the tenancy expires at that date certain w/o either party giving notice to the other.  


      (b) Usually created by a written lease. The statute of frauds originally required that 


leases longer than 3 years had to be in writing.  Today, most states have statutes 


requiring that if it is for more than a year it must be in writing to satisfy S of F.

(c) Terminated EARLY due to breach of a term in the lease or failure to pay rent due to:

i. Right of re-entry being exercised based on failure to pay rent of breach of a term in the lease

ii. Forfeiture

iii. Statute

     (d)  Surrender:  Also will terminate a tenancy for years; consists of the tenant giving up 
            his leasehold interest to the LL and the LL accepting. (same requirements as 


 creation)

(2)  Periodic tenancy

(a)
A tenancy that continues from year to year (or fractions of years) until terminated by proper notice of either party.  Beginning date is certain, but termination date always uncertain (not until notice is given).  Terms and conditions carry over unless there are provisions to the contrary.

(b)
Creation:



     i.    Expressed agreements


     ii.   By implication (no set termination but payment for rent at specific periods; 


unless the lease provides for annual rent, then the presumption is that a 


tenancy for years has been created)


     iii.  Operation of law (examples:  tenant holds over - remains in possession and 


LL acquiesces; lease is invalid --tenant’s payment of rent can convert this 


tenancy at will into periodic tenancy)

(c) Termination  


     i.    Notice is required.  The periodic tenancy automatically renews otherwise, 

           from period to period.  However, many states have statutes prescribing how to 

           terminate a periodic tenancy (in addition to the notice requirement), such as:

1. tenancy must end at end of a “natural” lease period

2. year-to-year/6 mos. notice req.

3. less than a year/full period’s notice


    ii.    Notice periods may be provided by statute.  For example, Florida does not 

           follow the traditional pattern and, to make matters more complicated, has

           different statutory notice periods for residential leases than for commercial 


           ones.         

    iii.   Termination notice must be in writing and delivered to the party in question/or 

          left at residence (similar to service of process)
iv. Termination early – same as above for term of years

(3)  Tenancy at will

a. An estate in land that is terminable at the will of either the LL or the tenant.  Both the LL and the tenant must have the right to terminate the lease at will for it to be a tenancy at will.

i. The traditional rule was that if the lease gives it only to LL or only to the tenant, then it was a tenancy at will that either could terminate.  However, the modern trend is to give effect to the clear intent of the parties.  

b. Creation  

ii. Generally arises from a specific understanding between the parties that either can terminate the tenancy at any time.  Note that unless the parties expressly agree to a tenancy at will, the payment of regular rent will cause courts to treat it as a periodic tenancy.  So at will is relatively rare.  

iii. NOTE that payment of rent according to a regular schedule may have the effect of converting a tenancy at will into a periodic tenancy.  See, e.g., the Florida Statutes, ch. 83

c. Termination   

i. May be terminated by either party by giving notice, i.e., it terminates upon the notice, not upon some later date like a periodic tenancy.  It will, however, terminate by operation of law if:

1. either party dies
2. tenant attempts to assign his tenancy

3. LL transfers his interest in the property

4. LL executes a term lease to a third-party person

(4)  Tenancy at sufferance 

(a)
Arises when a tenant wrongfully remains in possession after the expiration of a lawful tenancy The landlord has the choice of treating the tenant at sufferance as a trespasser or holding him for another term (unless that has been changed by statute).  Once the landlord elects one, the landlord is stuck with that choice.  

(b)
Many states have statutes that allow the landlord to collect extra against a tenant that the landlord elects to treat as a trespasser (e.g., the landlord may be allowed to collect double what the rent would have been for that period.).  Until the landlord exercises that option, the tenant is considered a tenant at sufferance.
The doctrine of waste applies to the landlord-tenant relationship, in that it protects the future interest holder against acts that diminish the nature and value of the future interest.  Again, there are 3 type of waste encountered in the landlord-tenant relationship.

(1)  Affirmative/Voluntary waste results when the tenant intentionally or negligently damages premises.  Tenant is liable for this kind of waste.
(2) Permissive waste: Even though burden for major repairs is on the landlord, the tenant has a duty to report deficiencies promptly to the landlord to avoid committing permissive waste (i.e. not reporting a broken window, damage from the elements results, etc.)
(3) Ameliorating waste: Tenant causes premises to change “character.”  Tenant is under an obligation to return premises in same nature and character as received, and is not permitted to make substantial alterations even if they increase value (Modern exception:  where value of premises is decreasing, sometimes courts will permit a change in character if it does increase the value, it’s a long-term tenant (i.e. 25 years) and the change reflects changes in the neighborhood)
There are differences between an assignment and a sublease.  In an assignment, the tenant has transferred the lease to the assignee, and the assignee is substituted for the assignor.  In a sublease, there is no substitution.  Traditionally, substitution happened automatically if a tenant made a complete transfer of the entire remaining term of his lease, so that is labeled as an assignment.  If he retains any part of the term, it is a sublease.  The distinction is important because the label identifies whether or not the landlord can proceed directly against the transferee in a later cause of action or only against the transferor.  With an assignment, the landlord can still sue the original tenant for any breaches of covenants in the original lease that did NOT RUN WITH THE LAND, but not with covenants that did run with the land.  The assignee is responsible for the covenants that ran with the land because of substitution.  So for breach of a covenant running with the land, the landlord would have to sue the assignee.
But a sublease is different.  A sublessee is not in privity with the landlord.  The landlord is still in privity with the tenant and tenant is in privity with the sublessee.  So the sublessee has no relationship with the landlord from which liability could flow.

A sublessee can enforce all covenants made to her by the original lessee in the sublease, but cannot enforce any covenants in the original lease between the landlord and the tenant.  And the landlord cannot sue the sublessee for breach of a covenant in the lease.

But when it comes to enforcement of a servitude in equity, privity is not a critical component.  So the landlord can enforce an equitable servitude against a subtenant just as the landlord could enforce it against an assignee.
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