
Professional Responsibility
A.  Overview:   The term ‘ethics’ means “the study of the general nature of morals and of the specific moral choices to be made by the individual in his relationship with others; the philosophy of morals,” and also as “the rules or standards governing the conduct of the members of a profession.”

1. Conflict Resolution.  An attorney may conclude that a rule of legal ethics permits, or requires, conduct that offends his common sense and personal moral creed.  When no rule on point exists, or the rule on point is open textured requiring more guidance, or the rule on point permits or requires conduct that is morally repugnant, then use :

a. Utilitarianism–holds that actions are right in proportion to the degree that they promote happiness, and wrong as they tend to produce the unhappiness.

i.  Referred to as the Greatest Happiness Principle, or the ultimate end, is an existence exempt as far as possible from pain, and as rich as possible in enjoyments, both in quantity and quality; the test of quality and the rule for measuring it against quantity, being the preference felt by those who in their opportunities of experience, to which must be added their habits of self-consciousness and self-observation, are best furnished with the means of comparison.

ii. The TEST: 1st: actions are judged right or wrong based on their consequences. Right actions are those that have the best consequences.

2nd: in assessing consequences, the only thing that matters is the amount of happiness or unhappiness that is caused.  Everything else is irrelevant.

3rd: in calculating happiness over unhappiness caused, no one’s happiness is more important than anyone else’s. Each person’s is equally important.

b.  Golden Rule Principle–To do as you would be done by, and love your neighbor as yourself, constitutes the ideal perfection of utilitarian morality.  This is an impersonal rule because it deals with individuals in real life, and has little to do with impartial, disinterested, or undifferentiated moral agents. 

c.  Categorical Imperative–Act in such a way that you always treat humanity, whether in your own person or in the person of any other, never simply as a means but always at the same time as an end.  Agreeableness of one’s condition and even the promotion of happiness of others is brought about by many causes, so that there is no need of the will of a rational being, its cause is found in the supreme and unconditional good.  To deviate from the principle of duty is beyond all doubt wicked; to be unfaithful to the rule of prudence may be advantageous, but to abide by it is safer.  While I can will the lie, I can by no means will that lying should be universal, because as soon as it is so, it destroys itself.

2. Summary of Kant’s Theory
It is a theory of human obligations, and he does not try to generate a set of precise rules defining human obligations in all possible circumstances; instead he attempts to provide a set of principles of obligations that can be used as the starting points for moral reasoning.  The main focus is on action rather than either results, as in utilitarian thinking, or entitlements, as in the theories making human rights their fundamental categories. 

a.  The necessity of acting from pure respect for the practical law is what constitutes duty, to which every other motive must give place, because it is the condition of a will being good in itself, and the worth of such a will is above everything.  Justice is only one part of duty.
b.  If there is a supreme practical principle or in respect of the human will, a categorical imperative, it must be one which, being drawn from the conception of that which is necessarily an end for everyone because it is an end in itself, constitutes an objective principle of will, and can therefore serve as a universal practical law.  Rational nature exists as an end in itself.  So act as to treat humanity, whether in thine own person or in that of any other, in every case as an end withal, never as a means to that end.

B.  Organization of the Bar
Admission to the bar and to practice law is gained by first graduating from law school, then passing a state bar examination, and demonstrating that the candidate possesses good moral character.  

1.  Residency requirements
a.  S.Ct of N. Hampshire v. Piper, 470 U.S. 274 (1985) the Court held that the N.H. S. Ct’s refusal to swear in a Vermont resident who passed the state’s bar examination violated the Constitution’s privileges and immunities clause. 

b. S.Ct. of Virginia v. Friedman, 487 U.S. 59 (1988), the Court struck down a Virginia rule that let permanent Virginia residents licensed out-of-state waive into the Virginia bar, but required non-Virginia residents to take the state bar examination.

c. Barnard v. Thorstenn, 489 U.S. 546 (1989), the Court found none of the reasons claimed by the Virgin Islands bar substantial enough to justify excluding nonresidents.  

2.  Character requirements
All states require that an applicant for admission to the bar possess “good moral character” although enforcement of this requirement is uneven and sporadic.

a.  Konigsberg v. State Bar, 353 U.S. 252 (1957), the Court rejected mere membership in the Communist Party as proof that an applicant lacked good moral character. 

3.  Admission to Practice in other States and Federal Courts.

An attorney who has been admitted in one state and who wants to represent a particular client in a court of another state may petition that court to appear pro hac vice.  To practice in Federal Court an attorney must be separately admitted to the bar of that court, because each federal court maintains its own separate bar.  Admission to a federal court of appeals requires that the applicant be admitted in the courts of any state.  Admission to the Supreme Court of the United States requires that the applicant have practiced before the courts of a state for at least three years. 

a.  Leis v. Flynt, 439 U.S. 438 (1979), There is no right to appear pro hac vice, for this turn only, and each case requires a separate petition. 

b. A significant distinction exists between state and national bar associations, state membership is mandatory prior to and in order to retain a license to practice law.  Compulsory membership is often called integrated bar. 

4.  Sources of Guidance on Legal Ethics
a.  State Rules, Statutes, and Court Rules

Each state has a set of ethics rules, and special statutes that govern the lawyers in that state, in addition to the local court rules that apply to all lawyers appearing before them. 

b. ABA Code of Professional Responsibility

In 1969 the ABA introduced the Code of PR as a model for the states to follow, and most states accepted them and modeled their rules after.

c.  ABA Rules of Professional Conduct

In 1983 the final version of the Model Rules of Professional Conduct was adopted by the Delegates and then 40 states patterned their rules on the ABA Model Rules.

d.  ABA Code of Judicial Conduct

In 1972, the CJC was offered as a model for the various states to follow in adopting their own sets of rules for judges, then in 1990 the new CJC was adopted and twenty states accepted them in whole and 17 accepted portions. 

e.  Other sources 

Most state and local bar associations provide telephone assistance for a fee, or an attorney may write in with a specific ethical question, at cost.  Westlaw and Lexis both offer supplemental support in the ethics area.

5.  Discipline
Discipline refers to the penalties imposed by a disciplining agency on an attorney who has breached a rule or statute for which discipline can be imposed.  There are three main types :

a.  Reprimand–the mildest form b/c it does not limit the attorney’s right to practice law.  Two types–1) Private reprimand, an unpublished, private communication in writing from the agency to the atty; 2) public reprimand, published–usually in publications aimed at attys but occasionally in public newspapers, naming the attorney and describing the conduct. 

b.  Suspension–the atty is prohibited from practicing law for a period of time, and may include the requirement that the atty take and pass a legal ethics exam before re-admission.

c.  Disbarment–permanent removal from the practice of law, in some states a disbarred attorney may subsequently petition for readmission.  An attorney may be disciplined for violations of criminal offenses that reflects adversely on his honesty, trustworthiness, or fitness as an attorney.  The crime need not be committed in their role as an attorney.  Discipline can result for actions stemming from fraud, dishonesty, deceit, or misrepresentation, or prejudice in the administration of justice, or for helping a judge violate the law. [ABA Model Rule 8.4]

The American Bar Association has no authority over attorneys and cannot regulate the conduct of members, unless a particular State’s court of last resort adopted/promulgated the ABA’s Model Rules, (40 States as of 2003).  Those States have modified/altered what they have adopted. 

Scope of the Rules of Professional Conduct
The Rules of Professional Conduct should be interpreted with reference to the purposes of legal representation and the law itself. The terms ‘shall’ and ‘shall not’ are imperatives that define proper conduct with regard to discipline.  The term ‘may’ is permissive and defines areas of discretion to exercise professional judgment. Use of the term ‘should’ within Comments to the Rules do not add any additional obligations, but only provide further guidance. 

A. The Rules of Professional Conduct provide a framework for the ethical practice of law.  Principles of substantive law determine whether a client-lawyer relationship exists.  

B.  Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking the disciplinary process.  A violation of a Rule should not itself give rise to a cause of action against the lawyer, nor that a duty has been breached, and a violation does not necessarily warrant any other non-disciplinary remedy.  A violation may be evidence of a breach of the applicable standard of conduct. 

NOTE:  In addressing a lawyer’s breach of duties, ask what remedies may be invoked: 

Multi-State Professional Responsibility Examination--Definitions
Subject to Discipline (look at MR 8.4 as to jurisdiction) asks whether the conduct described in the question would subject the lawyer to discipline under the provisions of the ABA Model Rules of Professional Conduct, or in the case of a judge the ABA Model Code of Judicial Conduct.

May or Proper asks whether the conduct referred to or described in the question is professionally appropriate in that it:  

a.  would not subject the lawyer or judge to discipline; and

b.  is not inconsistent with the Preamble, Comments, or text of the ABA Model Rules of Professional Conduct or the ABA Model Code of Judicial Conduct; and

c.  is not inconsistent with generally accepted principles of the law or lawyering.

Subject to litigation sanction asks whether the conduct described in the question would subject the lawyer or the lawyer’s firm to sanction by a tribunal such as contempt, fine, fee forfeiture, disqualification, or other sanction.

Subject to disqualification asks whether the conduct described in the question would subject the lawyer or the lawyer’s firm to disqualification as counsel in a civil or criminal matter.

Subject to civil liability– asks whether the conduct described in the question would subject the lawyer or the lawyer’s firm to civil liability, such as claims arising from malpractice, misrepresentation, and breach of fiduciary duty.

Subject to criminal liability –asks whether the conduct described in the question would subject the lawyer to criminal liability for participating in, or aiding and abetting criminal acts, such as prosecution for insurance and tax fraud, destruction of evidence, or obstruction of justice.

The attorney-client relationship begins when:

P manifests intent that L provides legal services and L agrees;

P manifests intent that L Rep him, L fails to clarify that she doesn’t want to, and 

L knows or should know that P is relying on lawyer’s services;

Tribunal appoints L

Screening Prospective Clients
1.  Is the Legal Matter inappropriate for the scope and size of your practice?

*ex: Anti-Trust cases

2.  Is the subject of Rep something you can handle within the time constraints?

3.  Is the Client overly concerned about costs?

4.  Has the potential Client changed attorneys in the past?

5.  Does the Client have unrealistic expectations?

6.  Is the Client proceeding on ‘principle’ along?

* Courts resolve most disputes w/ compensation, not vindication

7.  Does the person exhibit irrational behavior?

*MR 1.14

8.  Has the Client created unreasonable time constraints by seeking your advice at the eleventh hour?

9.  Is the Client of questionable moral character?

10.  Do you have any conflicts of Interest in Representing the Client in the matter at hand? 
* New Client vs. Existing or Old Client

With Prospective Representation
The General Rule is that lawyers are not public utilities, they need not serve just anyone who wants legal services and can pay for it.  A lawyer may reject work for reasons that suit them.

i. The Attorney, upon admission, must take an oath as an officer of the court, as required by state law, to uphold the U.S. Constitution and the laws and constitution of the state, and perform the duties of an attorney to the best of their ability. *A solemn promise which includes in some states, “Never to reject, for any consideration personal to himself, the cause of the defenseless or the oppressed.”
Restatement § 15 Duty to Prospective Client
When a L discusses with a P a potential case, L may not subsequently disclose info and must protect that P’s property in L’s custody, use R care providing legal services;

L may not Rep C whose INTs are materially adverse to a former C in Same or Substantially Related Matter;

* Disqualification is IMPUTED unless: Personally prohibited, L has been screened and takes R steps to avoid exposure to Confidential Info; or 


Both affected C and prospective C give Informed Consent.

MR. 1.18 Prospective C
A person who discusses with a L possibly forming an A-C relationship is a Prosp. C and L shall protect that info even if NO Rep except : Prosp C and Former C both give ICW;

L shall not Rep C whose INT are Materially Adverse to Prosp C in Same or Substantially Related matter if L rec’d info from P.C. that could be harmful [Disqualf], unless both give ICW or L receiving info took R steps to avoid exposure to Disq info and he was Timely Screen and written notice is give to Prosp C.

* If Disq–No L in Firm may continue Rep unless avoided exposure with R. steps, was Timely Screened,  and written notice to P.C.

* If no potential for harm, then Rep C;

* If P communicates info without R expectation L is willing to form relationship then there is no Prosp. C.




* When P comes to L for advise, automatically Confidentiality, Loyalty, and Duty of Competence attach.

* Corp Client–the entity is the C, not the officers, directors, etc.

* 3rd P involving multiple INTs –C is the party with legal problem

NOTE: On Rules 6.1 and 6.2

A lawyer shall render unpaid public interest legal service.  A lawyer may discharge this responsibility by service in activities for improving the law, the legal system, or the legal profession, or by providing professional services to persons of limited means or to public service groups or organizations. 

MR. 6.1 

Every L has a duty to Rep those unable to pay – 50 hours per year

MR 6.2–Accepting Appointments
A lawyer shall not seek to avoid appointment by a tribunal to represent a person, except for good cause, such as: representation resulting in a violation of the Rules or law; or representation likely to result in unreasonable financial burden on the lawyer; or the client or the cause is so repugnant to the lawyer as to likely impair the relationship or the lawyer’s ability to represent the client.
*Good Cause = Violation of Law or Rule

  Unreasonable economic burden

   Personal Belief case is repugnant

* Duty to Reject:   C’s motive is harassment

       Unsupportable legal position

       L is not competent

       Strong Personal Feelings

i.    Bothwell v. Republic Tobacco Co., 912 F.Supp. 1221 (1995), there is no constitutional right to an attorney in civil cases, but a federal court does possess inherent powers to compel representation of an indigent litigant

ii.   Mallard v. U.S. Dist. Ct S.D. of Iowa, 490 U.S. 296 (1989), fed. law does not authorize coercive appointments of counsel, but the court left the door open that a court may require a lawyer to represent any indigent party without compensation.

iii.  Cunningham v. Sup. Ct. of Ventura, 177 Cal.App.3d 336 (2nd. Dist. 1986), an attorney ordered to represent an indigent defendant in a paternity action without compensation was denied equal protection of the law.

Whether an A-C relationship can be limited?

MR 1.2 

L and C have right to limit the scope of Rep to specially designed purpose.

Those limits cannot interfere with C’s rights to:

Terminate Rep

Settle Case

Plea, Waive jury, or testify 

MR. 1.16

(L may not Quit Rep @ will generally, but C may fire L anytime). 

L must W/D if :

Rep violates the rules or Law;

L’s condition materially impairs ability;

L Discharged;

Use of L’s services materially furthers crime or fraud

L may W/D if :

C persists in crime or fraud;

C used L’s advice to commit crime or fraud;

L considers case repugnant and disagrees 

C fails to Substantially fulfill obligations after R. Warning L may w/d unless fulfilled;

C consents

If crime or fraud L may use Noisy W/D ONLY to the extent necessary and w/o breaking Confidentiality Rules such as in the event :

- to prevent Death or Substantial Bodily Injury;

- to secure legal advise for the L;

- Disclosed to avoid presenting False Evidence or Perjury.

L must have Ct permission toW/D if pleading is pending/filed or COA continues.

*R Notice - enough notice to allow C to protect INT, not (3) days before trial = malpractice.

* Must Return all papers, unless Fee are due, then may hold for security;

* Must Return all unearned fee, except unearned retainers;

* If dismissed or W/D before COA completed, THEN attorney is entitled to Q.Meruit for value of services: New York Rule–Q/M immediately without waiting for occurrence of the contingent event; California Rule–Q.M. but not until contingency occurs, if it doesn’t  occur, L receives nothing; Florida Rule–L is entitled to Q.M. up to the limits of the fee agreement if and when contingency occurs. 

MR. 3.1 

L must have Good Faith basis in Law or Fact to bring or defend claims.

L for a criminal defendant or respondent, facing incarceration, may defend by requiring every element of the charge be proven.


*B/c in criminal case, L may bring claims otherwise barred to preserve Constitutional guarantees.

NOTE: On MR 1.16 and 3.1 
ABA Model Rule 3.1 prohibits an attorney from taking a frivolous legal position–one that has no basis in existing law and that cannot be supported by a good faith argument for extending, modifying, or reversing the existing law.  Under Model Rule 1.16 an attorney must refuse employment (or withdraw from employment), if the employment would require the attorney to violate a disciplinary rule or other law. 

Q: What might happen to an attorney who pursues a frivolous claim on behalf of a client?

A: Discipline, or a suit against the attorney and client by the adversary for malicious prosecution.

(Thereunder, the elements are 1)initiation or continuation of the underlying action; 2) lack of probable cause; 3) malice; and 4) favorable termination of the underlying action. Probable cause is either the objective standard–would a reasonable attorney have pursued the claim; or a subjective standard–did this attorney know the claim was frivolous, depending on the court).

1. FRCP 11 provides that a party or attorney, in certifying that to the best of his “Knowledge, information, or belief, formed after reasonable inquiry: 1) the paper is not being presented for any improper purpose, such as harassment or to run up an opponent’s expenses; 2) the claims, defenses, or other legal contentions are warranted by existing law, or by a non-frivolous argument for a change or reversal in existing law or the establishment of new law; 3) the factual allegations have evidentiary support or are likely to have support after further investigation or discovery; 4) the factual denials are likewise warranted by the evidence or identified as reasonably based on lack of information or belief.”

*Imposition of sanctions are discretionary, and must be no more than necessary. 

2. 28 USCA 1927 states that an attorney or other person who “so multiplies the proceedings in any case unreasonably and vexatiously” may be ordered personally to pay the “excess costs, expenses, and attorney fees.”

3.  Chambers v. NASCO, Inc., 501 U.S. 32 (1991), the Court held that federal courts have the inherent power to sanction bad faith conduct by lawyers and parties whether the conduct at issue is covered by one of the sanctioning provisions or not. [See also Gregory P. Joseph, Rule 11 is Only the Beginning, ABAJ May 1, 1988 at 62-65]

Whether misconduct has occurred?

MR. 8.4 

It is Misconduct to: 

Violate, attempt, induce or assist violations of the MR;

Commit criminal act that reflects on L’s honesty, trustworthiness or fitness;

Engage in dishonest, fraudulent, misrepresentation or deceitful conduct;

Engage in conduct prejudicial to the Administration of Justice;

State or imply the ability to influence officials;

Assist a judge in violating the Code of Judicial Conduct.

* Can be repeated minor violations of criminal law–100 parking tickets

* Word/conduct indicating bias or prejudice against race, sex, or economic status.

MR 1.1

L must act Competently, exercise and provide Legal Knowledge, Skill, Thoroughness and Preparation as Reasonably necessary. Factors are Relative complexity and Specialized Nature of  the matter, L’s general Experience, Training, Expertise in the Field, and Whether feasible to refer the matter to, or associate/consult w/ L of established competence in that Field.
* No special training is required beyond Analysis of Precedent, identification of issues, evaluation of evidence and legal drafting.

* In emergency may give advice or assistance but limited to that which is R necessary to subdue or outlast the emergency.

MR. 1.15 

L shall hold C’s or 3rd P’s property separate from own and shall safeguard by keeping records for 5 years.

L may deposit his funds to pay for banks service fees.

Shall deposit legal fees/expenses paid in advance in C’s trust,

On receipt, shall promptly notify and deliver to C a full accounting, unless agreement otherwise.

If 2 or more (could be L) claim INT, then keep separate until dispute is resolved.  L shall promptly deliver Prop not in dispute.

* Includes Prop of Prosp. C.

* Funds rec’d as payment for legal fees earned = L’s = separate

* Disputed Funds = Trust account

* If 3rd claim INT and dispute - hold in separate

MR.  1.8 

L may not:

Use info related to Rep to disadvantage of C, (req’s consultation and consent), w/o Informed Consent, except: when used to commit crime or fraud; to prevent Death or Substantial Bodily Injury, info is generally known; if disclosure or refusal to disclose would lead to crime or fraud; during Bar Exam or Discipline; or Reporting Professional Misconduct.

Make or Negotiate K for media or literary rights based on Substantial portion of info related to Rep, prior to Conclusion of Rep.

Provide Financial assistance to C: except court costs of the indigent.

Can’t accept compensation from P other than C unless: C ICW and there is no interference by P w/ L’s independence or A-C relationship, and Confidentiality is protected. 

If 2 + C’s a L cannot make Aggregate Settlements or Pleas unless each C gives ICW, signed; L’s disclosure shall include all claims, pleas, and participation of each C

Limit malpractice liability unless C is independently represented or L can’t settle w/ unrepresented C or former C unless advised in writing to seek outside L.

No acquisition of Prop Int in COA except; Lien authorized by law to secure L’s fee and K with C for R contingency fee in civil case.

No sex with C unless relations existed prior to A-C relationship.

If L in Firm and any of the above apply to L, apply to all within the Firm.
MR 7.3

No In-person, Real Time Electronic, or Live Telephone solicitation for economic gain, unless: P is a L, Family of L, or Personal or Prior Relationship.

No solicitation if: C informed L; Solicitation involves Coercion, Duress, or Harassment.

Solicitation must include “Advertising Material” on envelope and on correspondence. 
* L may use Pre Paid Legal Services (if organization is not owned or operated by L), that uses solicitation to gain members not known to need Legal services.

* R. seeks to avoid possibility of Undue Influences, Intimidation, and overreaching L’s.

* General announcements and L’s responses do not need “Advertising Material.”

MR 5.5 

L can’t practice where NOT Licensed.

Can’t assist in unauthorized practice of law.
Whether an attorney has a duty to Report Misconduct?

MR 8.3 

L shall Report :

A L who committed violation of MR that raises a Substantial Question as to that L’s Honesty, Trustworthiness or Fitness; 

A judge who violated the Code of Judicial Conduct.
* Does not apply to protected info or info gained while participating in L’s assistance program–Ls representing Ls.

*Self regulation of the Profession req’s members to initiate investigations

* 3 Types of Sanctions

Reprimand; Public (published) or private (unpublished) acknowledgment;

Suspension; definite period w/o ability to practice;

Disbarment- permanent

What fees may an attorney Charge?

Attorney Fees and Fiduciary Duties
A lawyer must disclose to a client the basis on which the client is to be billed for both professional time and any other charges.  A lawyer may not bill more time than she actually spends on a matter, except where she rounds up to minimum periods, such as one-tenth or one-sixth of an hour.  A lawyer may not charge for overhead expenses, but may recoup expenses reasonably incurred in connection with the client’s matter for services performed in-house, such as photocopying, long distance, computer research, special deliveries, secretarial overtime, so long as the charge reflects the lawyer’s actual cost.  A lawyer may not charge a client more than her disbursements for third-party services, court reporters, travel agents, expert witnesses, unless the lawyer incurs costs in addition to the direct cost of those services. 

1.  Robert L. Wheeler, Inc. v. Scott, 777 P. 2d 394 (1989), The reasonableness of atty fees is determined by balancing twelve factors:  1) Time and Labor 2) Novelty or difficulty of issues 3) The skill required 4) Loss of opportunity–employment 5) Customary fee 6) Fixed or Contingency Fee 7) Time limitations 8) The amt involved and the results obtained 9) Experience, reputation, and ability–standing in the profession  10) Undesirability of the Case 11) Casual or regular employment–the nature and length of the professional relationship between the client and atty 12) Awards in similar cases

2.  What constitutes reasonable billing procedures?
a.  Disclosure of the bases of the amounts to be charged.  At the outset, the lawyer should make disclosure of the basis for his fee and any other charges to the client.  This includes not only an explanation of the basis for the fee/charges, but also an explanation within the billing statement such that the client may reasonably be expected to understand what fees and other charges the client is actually being billed.  

i.  MR 1.5 provides that :   When the lawyer has not regularly represented the client, the basis or rate of the fee shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation. Comment : It is not necessary to recite all the factors, only those that are directly involved in its computation. 
ii.  MR 1.4(b) provides : A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.  Comment: applicable to the lawyer’s obligation to explain the basis on which the lawyer expects to be compensated. 
iii.  MR 7.1 provides that :   A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services.  A communication is false or misleading if it : (a) contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading. Don’t make statements about fees that are not complete.
b.  Professional Obligations Regarding the Reasonableness of Fees.  The client should only be charged a reasonable fee for the legal services performed.  MR 1.5 explicitly addresses the reasonableness of legal fees.  Continuous toil on or overstaffing a project for the purpose of churning out hours is also not properly considered ‘earning’ one’s fees.  One job of a lawyer is to expedite the legal process.  (See MR 3.2).  For charges other than professional fees, the rules provide no express guidance, but the reasonableness standard of MR 1.5(a) should be applicable. 

i.  General Overhead.  The client should reasonably expect that the lawyer’s cost in maintaining a library, securing malpractice insurance, renting of office space, purchasing utilities, etc., are subsumed within the charges the lawyer is making for professional services.  

ii.  Disbursements.  When the term disbursement is used, clients should expect that the lawyer will be passing on to the client those actual payments of funds made by the lawyer on the client’s behalf, and if the lawyer flies to LA for the client, the client can reasonably expect to be billed as a disbursement, the amt of the taxi, hotel, airfare, meals.   It would be improper to assess a surcharge on these disbursements over and above the actual amount incurred, UNLESS the lawyer incurred actual expenses beyond the actual cost of the disbursement item. Likewise, if the lawyer receives a discount, that should be passed onto the client.
iii. In-House Service Provisions.  Photocopying, computer research, on-site meals, deliveries, etc., are allowed to be passed on to the client if agreed and reasonable.  If not agreement, the lawyer is obliged to charge the client no more than the direct cost associated with the service, plus reasonable allocation of overhead expenses directly associated with the provision of the service, e.g., the salary of a photocopy machine operator.  
iv.  Contingency Fees.  

1.  Contingency fees are not limited to personal injury actions, non-litigation matters, or patent-infringement, etc.  Sometimes they are used in matters where the contingency is the amount saved, rather than the amount gained, (e.g. a breach of K case in which the defense lawyer’s fee depends on the amount the Df saves by winning).

2.  ABA Model Rule 1.5 holds that a lawyer must not use a contingency fee when defending someone in a criminal case. Restatement ss35 (1)(a) prohibits contingency fees for prosecutors as well, b/c she might seek convictions more than justice.  

3.  ABA Model Rule 1.5(d)(1) prohibits a contingency fee in a domestic relations case, only if the contingency is getting a divorce, or the amount of alimony or support, or a property settlement.  The purpose is to avoid a lawyer discouraging reconciliation.

4.  There are two conditions on the use of a contingency fee.  One, the client must first be fully informed of the alternative fee arrangements. This means that the lawyer must discuss the situation in detail, including chances of success, how much may be won or lost, the possibility of multiple or exemplary damages and that effect on the fee, chances the other side will want to settle. Plus, if the client agrees, the fee cannot be objectionable on the ground that the client could have afforded to pay on some other basis.  Second, the amount of the contingency fee must be reasonable; ABA Model Rule 1.5(a), and Restatement Thrid ss35. Reasonableness is measured at the time of making the agreement, not when due.

Note:   A ct or disciplinary agency may conclude that a contingency fee is unreasonable, if a lawyer knows at the outset that the client had a strong case and settlement would be easily attainable under that condition.
v.  Loans to Clients–ABA Model Rule 1.8(e) prohibits loans to clients where litigation is pending or about to be pending, except the lawyer may lend the client money to cover court costs and litigation expenses.


vi.  Fee Forfeiture–the term is sometimes used incorrectly when a court imposes sanctions on a lawyer for filing a frivolous action, abusing discovery procedures.  

One type of fee forfeiture occurs when the sanction consists of the ct barring the lawyer from collecting a legal fee, to which she would otherwise have been entitled.  

Second type occurs if a lawyer accepts funds that were derived from criminal conduct, such as drug trafficking or racketeering, then the lawyer may have to forfeit the fee to the government. See 18 U.S.C. ss1962-63 (1994), and 21 U.S.C. ss 848, 853 (1994), and Caplin & Drysdale v. U.S., 491 U.S. 617 (1989); U.S. v. Monsanto, 491 U.S. 600 (1989).  

A third type is where a lawyer commits a clear, serious violation of a duty to a client, such as if a lawyer tries to represent a client without disclosing a serious conflict of interest.  See Restatement 3d ss37, and Burrow v. Arce, 997 S.W.2d 229 (TX 1999).

c.  Client Trust Accounts
ABA Model Rule 1.15 requires attorneys to keep their client’s money/property separate from their own and the law office accounts, and never commingle those funds, to maintain adequate records, to notify clients promptly when money or property is received on their behalf, and to deliver promptly any money or property that belongs to clients.  See also Restatement Governing Lawyers, ss44 (2000).  When a lawyer receives a large sum, to be held for a long period, she should make a specific agreement on how the fund will be handled. 
Note: The interest received on those moneys being held also belong to the client.  Use special interest-bearing accounts called IOTA, “Interest on Lawyers’ Trust Accounts.”   The bank send the interest drawn on small sums, being held for short periods, to legal programs that service the poor.  
1.  Expense Advances are the client’s property and cannot be commingled.  Also money given on work already performed is the lawyer’s money and cannot be commingled. 

2.  Retainers.  Attorneys use the term to mean a lump sum paid by the client at the outset of a matter, and under that definition it is the lawyer’s property when it is paid.  State rules vary on the definition.   “Non-refundable retainer” fees are grounds for discipline because they inhibit the client’s freedom to fire the lawyer and because a lawyer gets paid a large sum for little or no work.  See In re Cooperman, 83 N.Y.2d 465 (1994).  Some states tolerate non-refundable fees, but only when reasonable in the amount; if a fee proves unreasonable, the lawyer must refund part of it.  Under ABA Model Rule 1.16(d), if an attorney uses the term retainer to mean an advance payment of fees for work that the lawyer will perform in the future, and he withdraws or is fired, he must return the unearned portion.  

Note: Explain to the client what is meant if the term is used, and express that understanding in writing.
3.  Recordkeeping.  Under MR 1.15, an attorney is required to keep “complete records’ of all the client’s money/property that comes into the attorney’s possession, (good rule keep 6yrs), and to render appropriate accountings to the client. Most states require a ledger sheet for each client, indicating dates, amts, etc., and a journal sheet for each bank account, and canceled checks.

4.  Client Security Fund.  A source of money that can be used to reimburse the hapless clients of dishonest lawyers, within certain bar associations.

MR 1.5 

No arrangement, charge, or collection of Unreasonable fee/expenses.

Factors:

Time and Labor involved, Skill, Novelty, Difficulty of claim;

Loss of other employment;

Customary Fee

Amount involved and results obtained;

Time limits Imposed (S.O.L.);

Previous Relationship;

Experience, Reputation, Ability of L;

Fee, Fixed or Contingent (contingent higher b/c it a gamble on success and time involved).

Fee Should be communicated in WRITING;

Contingency Fees must be in WRITING describing how calculated, and expenses the C is liable for 

No contingency fee in Domestic or Civil;

Fee Splitting is NOT ALLOWed unless:   Proportional to service performed or each assumes Joint Responsibility AND C is advised, consents, and FEE is Reasonable. 

* IF advanced then unused portion goes back to the C when fired or w/d

* Contingency fee allowed in post-judgment collection of c. supp or alimony

* May accept Prop if not INT within Subject matter

* Fee and Scope must be communicated

MR 1.8(i)

L shall not acquire Prop INT in COA except; 

Lien authorized by Law to secure L’s fee; 

K with C for R. Contingency Fee in Civil cases.
* K for security only if terms are fair and reasonable to C and ICW, signed

* Avoids giving L too great INT in Rep and L is not so easily discharged

MR 1.8 (e)

No financial assistance, except Court costs with an agreement for repayment upon outcome; AND If C is indigent, L may pay court costs and expenses.
* Includes no loans for living expenses b/c it would encourage litigation that otherwise would not be brought and it gives L too great of an economic stake.  

Limits on Contingency Fee Amount - if amount exceeds 50% then the L has more at stake in the COA than the C and at 51% raises the presumption of impropriety.  

Michigan Court Rule – bars contingency fee in Personal injury or wrongful death actions beyond 33%.

If Contingency Fee exceeds amount of work done, i.e. 3 min = $26 K = unreasonable.

MR. 1.15 

L shall hold C’s or 3rd P’s property separate from own and shall safeguard by keeping records for 5 years.

L may deposit his funds to pay for banks service fees.

Shall deposit legal fees/expenses paid in advance in C’s trust,

On receipt, shall promptly notify and deliver to C a full accounting, unless agreement otherwise.

If 2 or more (could be L) claim INT, then keep separate until dispute is resolved.  L shall promptly deliver Prop not in dispute.

* Includes Prop of Prosp. C.

* Funds rec’d as payment for legal fees earned = L’s = separate

* Disputed Funds = Trust account

* If 3rd claim INT and dispute - hold in separate

Retainers:

* When L takes money and agrees to provide services as C gives them over period of 1 year – earned and L’s has an ongoing legal obligation.

*Money drawn from an account as earned (hourly) after services are provided, the money is the C’s (separate account), until after the work.

MR. 7.4 Political Contributions

L or Firm may not accept government position if made a political contribution in consideration for that position.  
* Public Question the legitimacy of L’s competency and merit

* Raises misconduct questions

* Includes any Gift, Loan, Advance, Deposit or anything of value to a candidate, incumbent, party, or committee  


-but not uncompensated services

* Political Action Committee owned or operated by Firm = Firm

Whether a L may advertize or solicit services?

RE:  Advertising and Solicitation
Advertising is the general communication by an attorney with the public at large.  Solicitation is a client gathering activity that involves personal contact (face to face or via telephone), that is initiated by a lawyer or his agent, and a specific potential client. An example of a blatant form of solicitation is ambulance chasing, where the lawyer hires an agent to urge injured people to employ the lawyer to represent them. 
1.  Bates v. State Bar of Arizona, 433 U.S. 350 (1977), the state’s ban on lawyer advertising was immune from attack under the Sherman Antitrust Act b/c the ban was promulgated by an arm of the state government, the AZ S. Ct.   The 1st Amendment commercial speech doctrine protects attorney advertising that is truthful and not misleading.


 a.  In re R.M.J., 455 U.S. 191 (1982), the unanimous Court held that under the commercial speech doctrine a state may flatly prohibit lawyer advertising that is false or misleading, and that a state may regulate advertising that is not misleading if the state can demonstrate that the regulation directly serves a substantial state interest, and that the regulation is not more extensive than is necessary to serve that interest. 

Gen. Rule – L may advertize, but subject to State’s Reasonable Regulation, States can forbid in-person where the possibility of overreaching Ls or misleading may occur.

MR 7.1 

L can’t make False or Misleading communications regarding the L’s services

False of Misleading if communication contains a material misrepresentation of Fact or Law or Omits a fact necessary to make Statement not materially misleading as a whole.

* Must be truthful

* Truthful but misleading is Barred.

* In person allowed to protect C’s right to associate and to assert civil rights b/c economics are not the primary issue.

Types of False or Misleading communications

- Misstating or Failing to state material info

- Create unjustified expectation about the results

- Make unverifiable comparison of services
Whether a State may limit attorney Advertizing or Solicitation?

Generally states must establish Substantial interest to regulate commercial speech.
i.  Florida Bar v. Went For It Inc., 515 U.S. 618 (1995), Commercial speech like direct target advertising, may be regulated if the govt satisfies a test of three prongs: 1) the govt must assert a substantial interest in support of its regulation; 2) the govt must demonstrate that the restriction on commercial speech directly and materially advances that interest; and 3) the reg must be ‘narrowly drawn.’

a.  Ohralik v. Ohio State Bar, 436 U.S. 447 (1978), a state may forbid in-person solicitation of fee-generating legal business under circumstances likely to produce fraud, undue influence, or similar evils.

ii.    Bates v. State Bar of Arizona, 433 U.S. 350 (1977), the state’s ban on lawyer advertising was immune from attack under the Sherman Antitrust Act b/c the ban was promulgated by an arm of the state government, the AZ S. Ct.   The 1st Amendment commercial speech doctrine protects attorney advertising that is truthful and not misleading.

 a.  In re R.M.J., 455 U.S. 191 (1982), under the commercial speech doctrine a state may prohibit lawyer advertising that is false or misleading, and regulate advertising that is not misleading if the state can demonstrate that the regulation directly serves a substantial state interest, and that the regulation is not more extensive than is necessary to serve that interest.

MR 7.2  

L may Advertize with written, recorded or electronic means

L can’t give anything of Value for recommendation, other than R. costs of Advertisement.

Ad must name at least 1 responsible L or Firm for content, w/ an address
* Allows the public to get info on L, Firm, and their services

* Internet is electronic, but R. Time on internet is barred.

MR 7.3

No In-person, Real Time Electronic, or Live Telephone solicitation for economic gain, unless: P is a L, Family of L, or Personal or Prior Relationship.

No solicitation if: C informed L; Solicitation involves Coercion, Duress, or Harassment.

Solicitation must include “Advertising Material” on envelope and on correspondence. 
* L may use Pre Paid Legal Services (if organization is not owned or operated by L), that uses solicitation to gain members not known to need Legal services.

* R. seeks to avoid possibility of Undue Influences, Intimidation, and overreaching L’s.

* General announcements and L’s responses do not need “Advertising Material.”

NOTE: If solicitation involves a Free Service NOT the Rule.
i.  In re Primus, 436 U.S. 412 (1978), overturned the public reprimand of the atty, because she had not been guilty of in-person solicitation for pecuniary gain, she had only conveyed an offer of free legal help by a recognized civil rights group.  NAACP v. Button, 371 U.S. 415 (1963), established that 1st Amendment protects collective activities undertaken to gain meaningful access to courts and that the government can regulate such activity only with narrow specificity. 

ii.  Shapero v. Kentucky Bar Ass’n, 486 U.S. 466 (1988), the State cannot ban solicitation letters outright, but it can impose reasonable regulations on their use.  Solicitation letters involve a lessened likelihood of risk that the lawyer will invade the client’s privacy, overreach, or use undue influence because the recipient can set the letter aside for later study, ignore completely, or simply throw it away.  Solicitation letter can be policed by requiring copies to be sent to the regulatory agency.

MR 7.4 

Can’t Advertize as a Specialist unless: Patent or Admiralty attorney

No Qualification/Speciality Certificate advertizing unless State authority/Bar Ass’n approves certifying organization AND name of certifying organization is clearly i/d in the communication.
* Speciality claims are subject to False or Misleading Standard

* Certification signifies Advanced degree of knowledge, experience in an area of the law that a general practitioner doesn’t have.


MR 7.5 Firm 

L may not use Firm name or Letterhead or other Professional designation that are False or Misleading or contains material misrepresentation of Fact or Law, or Omits a fact necessary t make the statement not materially misleading as a whole. 

Can use Trade Names if no association with the Govt and Not misleading

Firm in more than 1 jurisdiction, then identify the L’s licensing State if not that jurisdiction.

L holding Public Office can’t appear on Firm Name unless activity and regularly practicing with the Firm.  

* L or Firm may be designated by distinct WEB address

* Only State/Imply Partnership or Organization when True

Whether an attorney is Competent?

LEGAL MALPRACTICE

The Relationship between Legal Malpractice and Discipline by the Bar.  The term “legal malpractice” refers to the attorney’s civil liability to a client, or other injured person for professional misconduct or negligence.  The difference between malpractice actions and discipline are : the forum–civil ct v. discipline board/hearing; attorney’s adversary is the injured v. disciplinary authority; and the purpose in malpractice is to obtain money while the bar seeks to punish the lawyer or protect the public.

a.  Restatement ss52(2), provides that, in a negligence action, the trier of fact may consider the defendant lawyer’s breach of a statute or rule as an aid to understanding and applying the standard of care, provided the statute or rule was designed to protect people similarly situated as the plaintiff.  Yet, under ABA Model Rule 1.16(a)(1), if the attorney can show the client insisted that she further or commit and illegal act, the lawyer may be shielded from liability. 

Liability for Malpractice Theories of Liability–the choice of which can be an important factor as it relates to the measure of damages, and applicable statutes of limitations. 

a. Intentional Torts: misuse of funds, or abuse of process, or misrepresentation.  

b. Breach of Fiduciary Duty: an attorney’s fiduciary duty includes keeping a client’s confidences, safeguarding the client’s money and property, avoiding conflicts of interest, being honest with the client, adequately informing the client, and following the client’s instructions.  See also RS 3d ss49, comment b(2000).

c.  Breach of Contract: one source is the express agreement, written or oral, where the client hires the attorney to perform legal services.  Even without an express agreement, the court may imply that an agreement to use ordinary skill and care to protect the client’s.

d.  Ordinary Negligence: the plaintiff must prove the elements of negligence as it applies the attorney-client relationship. Under RS ss50, the attorney owes a duty of care to the client.  Under RS ss14(1)(b) a person can become a client simply by asking the attorney for legal help, if the atty does not decline, and if the atty knows or should know that the person will rely on the atty to give the help.  See De Vaux v. American Home, 387 Mass. 814 (1983).

There are Four situations where an attorney owes a duty of care to a non-client.

A.  Prospective Client.  See RS ss 15(1)(a), and ss51(1).  Ex: where a prospective client reveals confidential information to the atty to enable him to check for conflicts of interest.  If the atty reveals the information, he has breached his duty of care. 

B.  Invited Reliance.  Atty owes duty of care to a non-client if the atty invites the non-client to rely on work the atty does for a client, and if the non-client does rely on it.  Also if the client does the inviting and the attorney does not object. See RS ss51(2). 

C.  Non-client is intended to Benefit.  Atty owes a duty of care to a non-client if the atty knows that one of the client’s primary reasons for getting the legal service is to benefit the non-client.  See Lucas v. Hamm, 56 Cal.2d 583 (1961); RS ss51(3)(b) and (c).

D.  Breach of Fiduciary Duty by Client.  See RS 51(4). 

Standard of Care.

--If atty Df is a general practioner, then the standard is the skill and knowledge ordinarily possessed by attys under similar circumstances. See RS ss 52(1).

-- If the atty is a specialist, or acts in a specialized area of law, the  atty must exercise the skill and knowledge possessed by attys in that specialty.  See RS ss 52, comment d.

-- Geographical area may define the standard of care in which the lawyer rendered the legal service. Hence, lawyers in rural areas are held to the same standard as their cousins in the big city.  Those from the big city, are held to possess the knowledge and skill of local customs, practice, and rules of rural courts. 

Breach of the Duty of Care.

--  In Hodges v. Carter, 239 N.C. 517 (1954), lawyers are not liable for ‘mere errors in judgment,’ where he acted in ‘good faith and in an honest belief that his advice and acts are well founded,’ or ‘for a mistake in a point of law which has not been settled by the court of last resort in his state,’ and the judgment must be a well-informed judgment, not one made in ignorance.  EX: where an atty makes a tactical decision, such as what questions to ask a witness.  So long as well-informed judgment, it is not malpractice.   


 

--  Failing to find and interview key witnesses, or failing to consult with appropriate experts, or failing to discover pertinent statutes or regulations, or failing to conduct a reasonable factual investigation, may leave the atty liable.  See Woodruff v. Tomlin, 616 F.2d 924 (6th Cir. 1980).

 Actual Cause.

-- Proof that the injury would not have happened but for the Df’s negligent act.  See RS ss53.  Sometimes the but for analysis is inadequate to determine actual cause, in that case the court can use the substantial factor.  Where several acts united to cause an injury–and any one of them alone would have been sufficient to cause the injury.  

Proximate Cause.

-- RS s 53 (“legal cause” as the equivalent of “proxim cause”), and the Pl must prove not just actual cause, but that the injury was the P.C. for any unexpected injuries or expected injuries that occurred in unexpected ways.   Damages. 

-- Plaintiff must plead and prove the atty’s conduct caused an injury/damages.   Damages can be direct, immediate, natural, and anticipated damages; or consequential damages, or those that flow indirectly but are reasonably foreseeable, ex: reputation damage.   

Defenses to Legal Malpractice Claims
The attorney reasonably believed that the action was required by a law or a legal ethics rule.  See RS ss54(1), and ABA Model Rule 1.16(a)(1), adhering to a legal ethics rule could be a complete defense. 

If Contributory or Comparative Negligence is recognized in the jurisdiction.

Assumption of Risk and Failure to Mitigate Damages can be partial defenses to the extent that local law recognizes them.

-in pari delicto doctrine, (bars plaintiff from recovering when the Pl and the Df cooperated in an illegal venture and are equally culpable).

Statute of Limitations. 

-Although generally, statutes of limitations do not run while the lawyer continues to represent the client in the matter at hand or a substantially related matter.  

-The statute of limitations in a legal malpractice case does not start to run until the lawyer notifies the malpractice to the client, or the fact that the client knows or reasonably should know, indicate that malpractice occurred.

-The statute of limitations does not start to run until the alleged malpractice significantly injures the plaintiff.  

Vicarious Liability.

i.  A law firm is civilly liable for injuries caused by an employee or principal of the firm who was acting in the ordinary course of the firm’s business, or with actual or apparent authority.  See RS ss 58(1).

ii.  If the firm is organized as a partnership without limited liability, the general law of partnership makes each partner jointly and severally liable with the firm.  See RS ss59(2).  Vicarious liability helps maintain the quality of legal services, by making both the firm and its principals stand behind the work of every lawyer and employee in the firm. 

iii.  Legislatively created professional corporations, and limited liability general partnerships, and limited liability companies leave the law firm liable for injuries cause during the course of business, but the principals are generally not personally liable for negligence or misconduct in which they did not participate personally or as supervisors.


Malpractice Insurance.
i.  The MR do not require malpractice insurance.  In shopping for malpractice insurance be aware that different policies differ dramatically in their features.  See R. E. Mallen, Law Office Guide to Purchasing Legal Malpractice Ins.(1998 ed.).

-‘occurrence’ v. ‘claims only’ policies, and “prior acts” coverage. 

-option of selecting defense counsel on a claim

-liability limits

-size of deductible

-persons covered, kinds of acts/omissions, and exclusions.

MR 1.1 

L must act Competently, exercise and provide Legal Knowledge, Skill, Thoroughness and Preparation as Reasonably necessary. Factors are Relative complexity and Specialized Nature of  the matter, L’s general Experience, Training, Expertise in the Field, and Whether feasible to refer the matter to, or associate/consult w/ L of established competence in that Field.
* No special training is required beyond Analysis of Precedent, identification of issues, evaluation of evidence and legal drafting.

* In emergency may give advice or assistance but limited to that which is R necessary to subdue or outlast the emergency.

MR 1.2 Scope

L must abide by the C’s decisions regarding Objectives, Settlement, Pleas, Testify, Waiver of Jury.

L may limit scope of Rep if C gives ICW

L shall not counsel C to commit, engage, or assist in crime or fraud, but L may discuss legal consequences with a Good Faith effort to determine the Law.
* If L and C can’t solve the disagreement, then W/D

* Ct has ultimate authority to Settle, Plea, Waiver, etc.

* C w/ Diminished Capacity, then look at MR 1.14

MR 1.14 Diminished Capacity

C’s ability to make decisions is diminished, THEN L shall maintain NORMAL A-C relationship if R possible.

If Substantial Risk of Harm w/o action, when L believes Diminished and L can’t act, THEN L may seek Guardian or other means. 

* May be Minor, Advanced Age, or Disabled.

* Other means = consult the Family, Durable Power of Attorney, Professional Services. Factors to look at:

-Ability to Assist with the COA

- Articulate 

- Ability to Appreciate consequences

* Disclosure of Diminished Capacity is prohibited b/c it affects C’s INTs but L may reveal as R. necessary to protect C’s INT.

MR 1.3 

L shall act with R. Diligence and Promptness
* L does not have to press every advantage, may have authority to exercise Professional Discretion

* An Ethics violation does not automatically mean malpractice, or raise the presumption of malpractice.  It is only a relevant evidence.

MR 1.4 Communication 

L shall keep C R. Informed and discuss matter so the C can make Informed decisions; Promptly comply with R requests for information.  L shall R. consult C regarding the means and limits of L.
* R. communication enables the C to effectively participate

* L may not Delay or W/H info unless C has previously instructed the L

Whether an attorney has a Duty of Care? 

Gen.  A L owes a Duty of Care to:  

Prospective C

Non-C invitees - L invites non-C to rely on L’s work he does for C and non-C relies

Non-C intended beneficiaries; if L knows C’s primary reason for getting legal services is to Benefit the non-C.

A fiduciary relationship exists

MR. 1.18 Prospective C
A person who discusses with a L possibly forming an A-C relationship is a Prosp. C and L shall protect that info even if NO Rep except : Prosp C and Former C both give ICW;

L shall not Rep C whose INT are Materially Adverse to Prosp C in Same or Substantially Related matter if L rec’d info from P.C. that could be harmful [Disqualf], unless both give ICW or L receiving info took R steps to avoid exposure to Disq info and he was Timely Screen and written notice is give to Prosp C.

* If Disq–No L in Firm may continue Rep unless avoided exposure with R. steps, was Timely Screened,  and written notice to P.C.

* If no potential for harm, then Rep C;

* If P communicates info without R expectation L is willing to form relationship then there is no Prosp. C.




* When P comes to L for advise, automatically Confidentiality, Loyalty, and Duty of Competence attach.

* Corp Client–the entity is the C, not the officers, directors, etc.

* 3rd P involving multiple INTs –C is the party with legal problem

MR 8.1 Bar Admission or Discipline

Applicants and Ls shall not:

Make material false statement;

Fail to Disclose a Fact;

Fail to Respond to Demand for Admission/Discipline information, except: 

MR 1.6

-Not A-C privileged communication

- L may reveal as R. necessary
* Separate offense to misrepresent or omit info during disciple investigation

MR 8.5 Disciplinary Authority

L is subject to the authority in the jurisdiction where licensed even if conduct occurs elsewhere, but maybe subject in both.  Choice = 

Conduct committed in Ct - the State where Ct sits

Other conduct

-if licensed in State of Conduct ONLY, then that State

-if licensed in more than 1 State, then State of conduct, unless conduct has predominant effect in the other State.
* Pro Hace Vice (licensed in Ct only for COA), then only the Rules of that Court apply to L’s conduct.

What defenses are available to the claim of attorney Malpractice?

L reasonably believed that action was required by L or Rule; Contributory or Comparative Negligence; Assumption of Risk and Failure to Mitigate; and 

Statute of Limitations

- doesn’t Run while representing C

- begins when 

L disclosed Malpractice to C

C knows or should have known Malpractice

When Act significantly injures C

L Firm may be civilly liable for employee acting in the Ordinary Course of Firm’s business or with actual or apparent authority.  

MR 1.8 (h) Limits to Liability

L must not K with C to limit L’s liability unless permitted by the Law and C is independently advised in making the agreement. 

MR 5.1 and 5.3 Responsibility for Non-Ls and Subordinate Ls

Partners: shall make R. efforts to ensure that all L and non-Ls follow the MR

Supervising L: shall make R efforts to ensure all supervised L and non-Ls follow the MR

Partners or L is responsible for non-L’s conduct if L orders/ratifies violation, or if supervises L or non-L, responsible if orders/ratifies violation, or knows of the violation but fails to take remedial steps.
MR 5.2 Responsibility of Subordinate L

L is BOUND by Rules for his OWN actions, even if Directed otherwise.

Not responsible if : 

More than (1) way to act; AND

Followed supervisor’s R. decision
* If conflict and supervisor determines there is no significant risk of harm to C = L isO.K. 

MR 5.5 Unauthorized Practice 

L can’t practice where not licensed

L can’t assist in the unauthorized practiced of law

Whether there has been Fairness in Litigation? 

CANDOR IN LITIGATION
The Trilemma: Trust, Confidentiality, and Candor–in a criminal case the lawyer is often presented with this beast.  One, seek the client’s trust to find out everything he knows; two, preserve the client’s confidentiality, except in limited situations; three, told to act with candor, to refrain from presenting evidence we know is false, and in some situations to reveal our client’s fraud. 


i.  MR 3.3 requires that a lawyer shall not knowingly make a false statement of material fact or law to a tribunal; fail to disclose a material fact when necessary to avoid aiding fraudulent or criminal actions; fail to disclose legal authority directly adverse to the client not disclosed by opposition; offer evidence known to be false, if so, then must take reasonable remedial measures.  These duties continue to the conclusion of the proceedings, and the lawyer may refuse to offer evidence he reasonably believes is false. 
ii.  Nix v. Whiteside, 475 U.S. 157 (1986), the court approved of the procedure envisioned w/i MR 3.3, and held that the Df was not denied effective counsel where counsel informed the client that if Df testified to a story the lawyer believed was false he would w/d.  A criminal defense attorney must be loyal to the client, but only w/i the bounds of lawful conduct.  An ineffective assistance claim requires: a) serious error by the lawyer; and b) prejudice to the defendant.  See also Rock v. Arkansas, 483 U.S. 44, 49-53 (1987), although Df was deprived of the assistance of counsel in furthering an attempted perjury, the Constitution does not provide the right to have counsel help in committing a crime.  

iii.  ABA Formal Opinion 87-353 (1987)–the ethical implications.  First, if a lawyer learns before the end of the proceedings that the client committed perjury, and she cannot convince the client to rectify, then the lawyer must disclose that fact.  Second, if a lawyer learns that the client is planning on committing perjury, she must explain the consequences and advise against. If the client wants to lie, the lawyer’s second duty is to try to w/d. If the lawyer cannot, then the lawyer may put the client on the stand, but limit the examination to those subjects where the client will tell the truth. The rule extends beyond aiding or abetting or subordination, as an officer of the court, the rule is a prophylactic measure against client’s contaminating the judicial process. 

a. NY kept ABA Code DR 7-102(B)(1) obliging the lawyer to reveal fraud on a court except when the lawyer knows about it from the client’s confidential discussions or secret.  

b. D.C. version of MR 3.3 provides that upon knowledge of the plan to commit perjury, the lawyer must dissuade and if that fails, w/d. If she can’t w/d, then let the client testify in the narrative. 

iv.  People v. Johnson, 62 Cal.App.4th 608 (1998), No court has endorsed the view that full cooperation w/ the presentment of a Df’s testimony where the Df intends to commit perjury, b/c it conflicts with legal ethics rules prohibiting an attorney from knowingly participating in presenting perjured testimony.  Ethics rules also require an attorney to disclose a client’s intention to commit a crime. MR 1.16(a)(1), and MR 3.3 dictate that the best course of action is for the atty to permit the Df to testify in a narrative manner, and during closing arguments, the atty does not rely on any of the Df’s false testimony.

v.  Pretrial discovery–disclosure of perjury. The duty of an atty under MR 3.3(a)(2) to disclose material facts to the tribunal implies a duty to make such disclosure to opposing counsel in connection with pretrial settlement negotiations.   Kath v. Western Media, 684 P.2d 98, 101(1984); and Virzi v. grand Trunk Warehouse, 571 F.  Supp. 507, 509 (1983).

MR 3.1 Meritorious Claims

L must have Good Faith basis in Law or Fact to bring or defend claims.

L for a criminal defendant or respondent, facing incarceration, may defend by requiring every element of the charge be proven.


*B/c in criminal case, L may bring claims otherwise barred to preserve Constitutional guarantees.

MR 3.2 Expediting Litigation

L shall make R efforts to expedite litigation consistently with C’s INTs.

MR 3.3 Candor

L shall not knowingly:

Make a False Statement of Fact or Law or fail to correct the same 

Fail to disclose legal authority known to be directly adverse 

Offer False Evidence, or if L knows or should know False, then take reasonably necessary remedial steps –disclose or refuse to offer other than the testimony of criminal Df.
*Includes Depositions, Pleadings, Affidavits, statements in court

*L must avoid conduct that undermines integrity of process

* L’s obligation ends when final judgment issues, either Affirmed on Appeal or period to seek review has expired.

* If only portion of C’s testimony is false, THEN Narrative. 

MR 3.4

L can’t conceal or Destroy Evidence or counsel C to do so,

L can’t Falsify evidence = coach a witness

L can’t knowingly disobey obligation under the Rules

At Trial, L can’t mention Facts that are irrelevant or without support, state personal opinion as to Justness of cause, credibility of Witness, Culpability in Civil case or Guilt/Innocence of accused in Criminal Case

L can’t require someone other than C to refrain from giving info unless: Family of C, or employee or agent of C and L R. believes C’s INT won’t be adversely affected by refraining or volunteering info.
MR 3.5   Impartiality

L must NOT:

Seek to influence judge, ct official, juror or prospective juror by improper means

-Communicate with Ex Parte during proceedings

-Communicate with Juror or Prosp. Juror after discharge if: communication is prohibited by Law or court; Juror states no communication; communication involves misrepresentation, coercion, duress, harassment.

Engage in conduct to disrupt a Tribunal
*L’s function is toe Present COA or Defense, Protect record for review, and preserve professional integrity.  Doesn’t include abusive, disruptive, theatrical behavior

Fairness in Litigation
In Re Warlick, 287 S.C. 380 (1985), an attorney may be disbarred following a contempt of court charge for improper jury contact where that contact was informed or knowingly performed.  Attorney is prohibited from offering evidence inconsistent with essential elements of the crime for which he was convicted.  He was not prohibited from offering mitigating evidence, which he is clearly entitled to do. 

Colorado Bar Assn. Opinion 70, 14 Colo.Law. 2009 (1985), After a verdict has been returned, it is improper for an attorney who has participated in the trial to tell the jury about information that was not presented at trial, if such information is disclosed to the jury with the intention of or in the spirit of criticizing the jury’s decision, influencing the actions of jurors in the future jury service, harassing the jury, or otherwise behaving improperly toward juror in any manner prohibited by the Code of Professional Responsibility. This rule applies whether the information not presented was suppressed or inadmissible pursuant to a ruling by the judge.

Pending Litigation–the right to a public trial is part of the Sixth Amendment protection for the criminally accused, and the First Amendment has required a showing of “actual prejudice or a substantial and imminent threat to fair trial,” Nebraska Press Assn. v. Stuart, 427 U.S.  539 (1976); and trial cts are allowed to restrain a lawyer’s speech before and during trial on a significantly lower showing.  See Sheppard v. Maxwell, 384 U.S. 333 (1966).  

i.  Current Law provides that the test provides “substantial likelihood of material prejudicing the proceeding.”  See Gentile v. Nevada State Bar, 501 U.S. 1030 (1991), the court stated that “the regulation of attorney’s speech is limited,” which calls for a lesser standard for attorney’s speech regarding their pending cases.  

ii.  MR 3.6 and 3.8 reflect the Gentile decision. 

Matter of Vincenti, 92 N.J. 591 (1983), Advocacy of the client’s constitutional guarantees to ‘life, liberty, and property,’ are the professional keeping of lawyers.   The lawyer’s responsibility in our society is that he stands as a shield in defense of the right to ward off wrong.  The legal profession is charged with the responsibility to exact the qualities of truth-seeking, high sense of honor, granite discretion, the strictest observance of fiduciary responsibility, so as to retain moral character.  Failure to adhere to anyone of these principles, in such an outrageous manner as the respondent, demands discipline b/c it was not the advocacy of the client’s rights the atty was pursuing.

MR 3.6 

L connected with the case can’t make Public statement, out of court, that L reasonably should know would prejudice the case.

Exceptions: 

Warn of a Danger of Substantial Harm

State Claim or Defense 

Public Record Information


“Investigation in Progress”

Schedule or Results of any stage in litigation

Requiring assistance gathering Evidence or Information

Criminal case: i/d info, info aid in the apprehension, arrest info, officials involved w/ arrest, statement to protect the C
*Balance the C’s Right to Fair Trial v. Free Expression and Keeping the Public Informed

MR 3.7 

L can’t Advocate and be a necessary Witness unless 

-Testimony relates to uncontested issue (authenticating Letter)

-Testimony relates to nature/value of legal services (fees)

-DisQ would be a Substantial Hardship
*even with ICW, may still be DisQ

*Combining L and Witness functions prejudices the court and opposition, and threatens to conflict INTs with C’s info and L’s testimony.

MR 3.9 Advocate in Non-Adjudicative Proceedings

L Rep C in a non-adjudicative proceeding shall disclose that L’s appearance is in representative capacity.
MR 4.1 Truthfulness

L shall NOT: 

Make False Statements of Law or Fact to 3rd person

Fail to Disclose Fact necessary to avoid assisting C’s crime or fraud, unless barred by Rules
*No Affirmative Duty to inform opposition


MR 4.2 Communication with Represented person

L can’t communicate with Rep’d person unless Consent by opposing L or authorized by Law, or court order.


* Applies even if Rep’d person initiates or consents

*L must have actual knowledge of Rep

MR 4.4 Respecting Rights of 3rd party

L shall not use means, with the only purpose, to embarrass, Delay or Burden 3rd party, or violate 3rd party’s legal rights, or if L receives documents by mistake, THEN promptly notify.
Whether a Conflict of Interest has occurred between L, C, and 3rd ?

Conflicts of Interest
RE: Lawyer’s, Clients, and Third Parties
 
 Decision-making between Lawyer and Client: When courts refer to “substantial rights,” they mean important or “essential” rights, rights “affecting the merits of the cause,” or “serious steps” in the litigation.  Ex: The decision to settle or dismiss a case involves “substantial rights,” and an attorney must obtain the client’s consent prior to making either decision.  

a.  When no “substantial rights,” are affected, an attorney must be free to act independently as an essential condition for the efficient management of the client’s case.

i. When cts refer to “substantial rights” they mean important or “essential” rights, rights “affecting the merits of the case,” or “serious steps” in the litigation.  If a “substantial right” is affected, an attorney must obtain the client’s consent before taking action.

ii.  If no substantial right is affected or implicated, an attorney must be free to act independently.  It is essential to the efficient conduct of the client’s case. 

b.  Rather than define the standard as “substantial rights,” versus “procedural matters,” the inquiry should seek to differentiate between decisions affecting important, substantial rights and decisions on routine matters. See MR 1.2, and concur. J.Bird, Blanton v. Womancare, 38 Cal.3d 396 (1985).

c.  Under the Introductory Note of § 20, RS 3d Governing Lawyers, “the client defines the goals of the representation and the lawyer implements them, but that each consults the other.”

Beckwith v. Travelers, 638 F.Supp. 1179 (WDPA1986), while Travelers denied coverage of the punitive damages claim, it still had a duty to defend the ancillary claim because the duty to defend is broader than the duty to indemnify, and some of the claims for compensatory damages were potentially covered by the policy. Travelers asserted in the policy the right and duty to “defend any suit against the insured . . .and make such investigation, negotiation, and settlement . . as it deems expedient.” An insurer who asserts such a right stands in a fiduciary relationship toward the insured and is obligated to act in good faith and with due care in representing the insured’s interests.  Travelers failed and breached its duty to defend.



Confidential information is a secret if it relates to a client, and information is valuable evidence if it relates to someone else.  Identifying the client is critical in the lawyer’s orientation to “relevant others.”  When speaking with a corporate officer the lawyer must be mindful that a lawyer-client relationship is in the making.  At this point, if the lawyer treats him as a client, and if he learns things that may subject the officer to criminal or civil liabilities, the lawyer is bound by the RULE OF CONFIDENTIALITY not to disclose the matters to others, such as Board of Directors.  

a.  IF the lawyer treats the officer as a nonclient, he must consider giving him some sort of “Miranda Warning” that is, tell him that any disclosures he makes may have to be revealed to the board and perhaps to others. 

Phillips v. Carson, 240 Kan. 462 (1987), the attorney, at no time advised the client to seek independent counsel regarding loan transactions between himself and his client.  At the time an existing atty-clnt relationship was in place.  That relationship gave rise to the duty on the atty to properly, competently, and adequately counsel, advise, and represent the client. That duty was breached by failing to finalize the mortgage used to secure the loan, failing to advise the client to seek independent counsel, and in failing to advise her of the legal consequence of the changes in security.  The law firm is liable because the firm charged her a an initial fee, thus establishing a relationship.  Employees of the firm performed work for the atty related to the claim, the firm had knowledge of this fact yet failed to object, and letters sent by the atty to the client were sent using the firm’s stationary and letterhead. 

AAA Plumbing v. St. Paul Insurance, 1995 WL 608548 (1995), where an attorney’s involvement in a case makes him a necessary witness, M.R. 3.7 calls for his disqualification at the ct’s discretion.  The attorney helped structure the settlement agreement in question, the release within which contains the information regarding the fraudulent conveyances and failure to tender, and the deletion of any mention of them are issues upon which the attorney’s testimony is important.  The next step is determining whether the attorney’s testimony will prejudice his client.  Here, using the attorney’s testimony to support opposition’s claim is prejudicial, therefore disqualification is appropriate.  



Conflicts between Two Clients
State Farm v. K.A.W., 575 So.2d 630 (1991), the legal system cannot function fairly or effectively if an attorney has an informational advantage in the form of confidences gained during former representation.  The attorney cannot represent both a former client and current client whose interests are adverse, even in theory. If an attorney client relationship existed, an irrefutable presumption that confidences were disclosed arises.  If so, the court will not require proof that an attorney had access nor will it give weight to an assertion the attorney did not have access to confidential information.  

Haagen-Dazs Co.  v. Perche Gelato, 639 F. Supp. 282 (1986), a lawyer who formerly represented a client in a matter cannot represent another person in the same or “substantially related matter.”  IF the factual contexts in the two representations are similar or related, regardless of “whether confidences were imparted,” the attorney, to avoid even the appearance of impropriety, must be disqualified, (unless the client consents).  Additionally, no partner, or associate, or any other lawyer affiliated with him or his firm, may accept of continue such employment.     

Poly Software v. SU and Datamost, 880 F. Supp. 1487 (1995), a party wishing to disqualify an attorney must demonstrate 1) that a previous atty-client relationship arose with the moving party; 2) that the present litigation is “substantially factually related” to the previous representation; and 3) that the atty’s present client’s interests are materially adverse to the movant..   To avoid application of this rule during the initial interview, the atty control the degree of confidentiality during the interview.  A “substantially related matter” includes aspects of past controversies which are similar, but not necessarily identical.  So long as there are substantial factual threads connecting the two matters they are related. Where a mediator has received information in the course of mediation, he should not thereafter represent anyone in connection with the same or a substantially related matter, unless all parties consent. 

Imputed Disqualification
Personal Information Disqualification–personal (client’s) information remains with the attorney it was given to and with the old law firm the lawyer was associated with.

 Imputed Disqualification–Begin with the assumption that lawyers working together in a single firm share each other’s, and their client’s secrets and confidences.  One consequence is that lawyers in a firm must also share each other’s disqualifications for conflicts of interest: one lawyer’s conflicts are imputed to all other lawyers in the firm.  As the attorney changes law firms, access to the client’s information remains available.  Most imputed disqualifications can be cured by client consent.  Screening must assure that confidential client information will not pass from the personally prohibited lawyer to any other lawyer in the firm.

MR 1.7 

L shall not Rep C if Rep adversely affects another C or there is a significant Risk Rep will be materially limited by L’s responsibility to another C, his own interests, but may Rep if L reasonably believes he is able to provide competent and Diligent Rep to each C, Rep is not barred by Law, there is no claim against each C, and each C gives ICW.
MR 1.8 

L shall not enter into Business Transaction w/ C or knowingly acquire any INT adverse to C unless:

-Terms are Fair and Reasonable to C (in a manner C can reasonably understand)

-C advised in Writing to seek Independent counsel

-C gives ICW, signed
*IF C is Independently Represented, THEN this Rule doesn’t apply

* L can accept Gifts if Fair, and L can ONLY accept Subst’l Gifts if related to C.

L may not use C info to disadvantage of C w/o ICW unless Death, Subst’l Bodily Injury, crime or fraud, Bar Admission/Disipline, court order, L Df or Rep’g L
L can’t solicit Substantial Gifts, including Testamentary or Prepare documents giving L a substantial gift, unless L is related to C.
Prior to Conclusion of Rep, L shall not make or negotiate an agreement for media or Literary rights based on a substantial part of info relating to Rep.
*Creates a conflict between C’s INTs and L’s INTs (personal)

*Doesn’t include fee regarding COA based in Literary or Media Rights

NO financial assistance to C, except:

-Court costs/expenses where repayment is contingent on the outcome

- Indigent C, then L may pay court costs/expenses
*No loans or guarantee of loan for living expenses, b/c that practice would encourage C’s to bring actions forward that they normally wouldn’t, and it gives the L too great of an economic stake in the COA.

L shall not accept compensation from 3rd unless C gives ICW, and No interference with 

L’s independence or the A-C relationship, AND confidentiality is protected.
*Payee has different INTs than C

*If a conflict, the L must not Rep b/c representation would create a Significant Risk Rep will be materially limited by L’s responsibility to another C.

* L may Rep if C gives ICW and the Law allows

If 2 or more Cs, L can not Aggregate Settlements or Pleas, unless;

-Each C gives ICW, signed

-L’s disclosure includes all claims/pleas involved and the participation of each person
*Differences in Willingness to Settle invokes MR 1.7 -discuss before Rep

*Each C has the right to have the final say

*IF Rep’g a class, must provide NOTICE to all in Cs in class

L can not acquire an economic INT in Subject matter, except as Lien for fees, or K with C for R. contingency fee in civil.
*Avoids giving L too great of an INT in Rep

No sexual relations with C unless relations existed prior to Rep 

-If pre-dated, THEN look at L’s ability to Rep v. Signficant Risk Rep will materially limit L’s responsibility to C
*Sex involves unfair exploitation of L’s role-can’t use C’s Trust to C’s disadvantage

*If C is an organization, then no sex with any employee or agent

MR 1.11 Government

L who served as a Public Official or employee of Government shall not Rep C in a matter that the L participated in personally and Substantially unless Gov’t gives ICW.

If L is Disq’d b/c of involvement as a public official or employee of Gov’t, then no other L in Firm may Rep unless Timely Screened and written notice to Govt.
L who Rep’d C with Confidential Info acquired from Govt shall not Rep another C whose INT are materially adverse
*Confidential Govt Info = info obtained under Govt authority and Govt is prohibited from disclosure or a privilege exists

*Matter includes any proceeding, application, K, claim, controversy, investigation, charge, accusation, arrest.

*Factors: Time, Basic Facts, and Parties involved

While L is associated with a Law Firm, any other prohibition or duty under these Rules or the Law that applies to one, applies to all within the Firm.

MR 1.12 Judge

L may not Rep anyone connected to matter participated personally and Substantially in as a Judge, Law Clerk, Arbitrator, Mediator, 3rd Party Neutral, unless ALL parties give ICW.  Only a Law Clerk may negotiate for employment afterward.
If L is Disq’d b/c she was connected as Judge, etc., then NO L associated in Firm may Rep (Imputed), unless Timely Screened and Written Notice is given.
*Includes Pro Tempore, Referee, Masters, P/T judges and justices 

MR 1.10 

While associated with Firm, no L in Firm can Rep C when one alone is barred

When Terminated with Firm, Firm may Rep person with INTs materially adverse to C Rep’d by former L of Firm unless Same or Substantially Related matter that former L Rep’d C on and a L in Firm has protected info
MR 2.1 

L shall exercise Independent Professional Judgment, Render Candid Advice, including social, moral, economic, and political factors.

MR 3.7

L can’t Advocate and be a necessary Witness unless 

-Testimony relates to uncontested issue (authenticating Letter)

-Testimony relates to nature/value of legal services (fees)

-DisQ would be a Substantial Hardship
*even with ICW, may still be DisQ

*Combining L and Witness functions prejudices the court and opposition, and threatens to conflict INTs with C’s info and L’s testimony.

MR 3.8 Prosecutors Duties

Must refuse to prosecute when action is without Probable Cause

Must make R. effort to assure Accused is advised of Rights

Shall not seek Waiver of important pretrial rights of unrepresented Df

Disclose all info tending to negate guilt

Exercise R. care to prevent other making Public statements that the prosecutor herself can not make

Shall not Subpoena C’s L unless:

-Info is not privileged

-Evidence is essential and no other feasible alternative exists to obtain the info
*Prosecutors are ministers of justice and their goal is to seek justice, not to convict

*Extrajudicial statements by a prosecutor can increase Public condemnation of Df.



Trial Lawyer as the Truth Seeker 
The rules clearly state that, even in the defense of criminal cases, the advocate may not assist his client in committing perjury or in otherwise fabricating or suppressing evidence. 

Witness Coaching–Wydick, The Ethics of Witness Coaching, 17 Cardozo L. Rev. 1 (1995), a lawyer may discuss the case with the witness before they testify; and when a lawyer discusses the case he must not try to bend the witness’ story or put words in the witness’ mouth; a lawyer can be disciplined by the bar for counseling or assisting a witness to testify falsely or for knowingly offering testimony that the lawyer knows is false.  Witness Coaching has three Grades:

i.  Grade One.  Where the lawyer knowingly and overtly induces a witness to testify to something the lawyer knows is false.  This type of coaching interferes with the court’s truth seeking function.

ii. Grade Two.  Where the lawyer knowingly and covertly induces a witness to testify to something the lawyer knows is false.  It is hidden.

iii. Grade Three.  Where the lawyer does not knowingly induce the witness, but the lawyer’s conversations nevertheless alter the witness’ story.

Note: Methods to conduct a non-suggestive interview.  1) use recall first, then recognition; 2) use neutral questions; 3) order questions based on the pattern the witness is likely to have used when originally storing the information.
The Prosecutor’s Special Duties.  MR 3.8 “A prosecutor has the responsibility of a minister of justice and not simply that of an advocate.”  Comment h to RS Governing Lawyers 97 “Lawyers empowered by law to bring and press criminal charges have an authority that must be exercised with care to protect the rights of both the innocent and the guilty.”

i. Prosecutor’s responsibilities include: restraint in charging without probable cause; protecting the accused’s right to counsel and other pre-trial rights; disclosing evidence that negates guilt or mitigates the offense or sentence; and exercising restraint in litigation tactics and out of court statements.  

ii.  U.S. v. Bagley, 473 U.S. 667 (1985), the Due Process Clause requires a prosecutor to disclose evidence that favors the defendant with respect to guilt on the merits, or impeachment of prosecution witnesses, or punishment for the offense. The duty to disclose applies when a failure to disclose “undermines confidence in the outcome of the trial,” and thus “deprives the defendant of a fair trial.”  The standard has been met if there is a “reasonable probability” that had it been disclosed, “the result of the proceeding would have been different.”

Criminal Defense Lawyer’s Duties.  MR. 3.1 contains a special exemption from the prohibition against making frivolous claims: “A lawyer for the defendant in a criminal proceeding, . . . may nevertheless so defend the proceeding as to require that every element of the case be established.”  Thus, the criminal defense lawyer may require the prosecution to put on its proof even if there is a frivolous defense. 

i.  People v. Tyler, 233 Cal.App.3d (1991), there is no reason why defense counsel is not equally barred from expressing their personal beliefs regarding the accused’s innocence or guilt during trial as the prosecution.  Counsel’s statements were not, however, in the nature of argument, he was merely urging the jury to find the defendant innocent. 

ii.  The attorney is obligated to attack, if he can, the reliability or credibility of an opposing witness who he knows to be truthful.  The contrary result would inevitably impair the “perfect freedom of consultation by client with attorney,” which is “essential to the administration of justice.”  Freidman, Professional Responsibility of the Criminal Defense Lawyer . . ., 64 Mich.L.Rev. 1469 (1966).

Whether the Law Firm’s conduct is violates the MR or Law?

MR 1.17 Sale of Law Firm

L Firm may be sold if :

- Seller ceases practice in Locality AND Entire Firm is sold; AND 

-Written Notice to all Clients regarding 1) the sale; 2) their right to retain a different firm or attorney; 3) consent is presumed w/o C answer 90 days, THEN transfer the files

C can’t get NOTICE, then the file transfers only with a court order
*Fee charged to Cs shall not increase b/c of the Sale


*Unexpected changes in circumstances do not equate into a violation; such as the loss of an election to office of judge.

*Locality may be jurisdictional or geographic

*An entire area of practice may be sold, but L must cease accepting C’s, ex: estate

MR 5.2 Subordinate L

Subordinate L is BOUND by RULES for his own actions even if directed otherwise.

Sub. L is not responsible if there is more than 1 way to act & L followed supervisor’s R. decision.

MR 5.7 Responsibility regarding Law Services

L in Firms may provide Law Related Services if:

-Distinct from Legal Services, AND

-Cs are informed that legal services are distinct and C-L relationship does not exist

*LRS = Services performed by L, not prohibited as unauthorized practice when performed by a non-L

*Burden is on L to Show R. measures to ensure recipient knew services are not legal and that no A-C relationship formed or existed.

MR 8.3 Reporting Misconduct

L shall Report :

A L who committed violation of MR that raises a Substantial Question as to that L’s Honesty, Trustworthiness or Fitness; 

A judge who violated the Code of Judicial Conduct.
* Does not apply to protected info or info gained while participating in L’s assistance program–Ls representing Ls.

*Self regulation of the Profession req’s members to initiate investigations

* 3 Types of Sanctions

Reprimand; Public (published) or private (unpublished) acknowledgment;

Suspension; definite period w/o ability to practice;

Disbarment- permanent 

MR. 8.4 

It is Misconduct to: 

Violate, attempt, induce or assist violations of the MR;

Commit criminal act that reflects on L’s honesty, trustworthiness or fitness;

Engage in dishonest, fraudulent, misrepresentation or deceitful conduct;

Engage in conduct prejudicial to the Administration of Justice;

State or imply the ability to influence officials;

Assist a judge in violating the Code of Judicial Conduct.
* Can be repeated minor violations of criminal law–100 parking tickets

* Word/conduct indicating bias or prejudice against race, sex, or economic status.

Whether L has Breached Duty of Confidentiality?

Confidential Information-The Ethical Duty 
Washington v. Olwell, 64 Wash.2d 828 (1964),  To be protected as a privileged communication, information or objects acquired by an atty must have been communicated or delivered to him by the client, and not merely obtained by the atty while acting in that capacity for the client. See Dupree v. Better Way, 86 So.2d 425 (1956).  It is reasonable to infer from the record that the atty obtained the evidence as the result of information received from the client, and is therefore confidential communication.  As long as an atty-client relationship exists communications concerning an alleged crime or fraud, made by the client to the atty after the crime or fraud has been completed, are within the atty-client privilege.  The privilege must be weighed, based on statute and common law authority, against the public’s interest in the criminal investigation process. 

People v. Meredith, 29 Cal.3d 682 (1981), An observation by defense counsel or his investigator, which is the product of privileged communication, may not be admitted unless the defense by altering or removing physical evidence has precluded the prosecution from making that same observation.  Judicial decisions recognize that the privilege extends not only to the initial communication btwn client and atty but also to any information the atty or his investigator may subsequently acquire as a direct result of that communication.  See W.VA v. Douglass, 20 W.Va. 770, 783; State v. Olwell, 64 Wash.2d 828 (1964); Anderson v. State, 297 So.2d 871 (1974); People v. Belge, 372 N.Y.S.2d 798.  The atty-client privilege is not limited to communications, but also extends to protect observations made as a consequence of protected communications.  However, courts must craft an exception to the protection extended by the atty-client privilege in cases in which counsel has removed or altered evidence.  When the atty chooses to remove or alter evidence, the original location and condition of that evidence loses the protection of the privilege.

In re: Ryder, 263 F. Supp. 360 (1967), If it is shown that by evidence other than the disclosure of the communications btwn the client and atty that aid or assistance is sought for the perpetration of a crime or fraudulent wrongdoing, there is no immunity.  Atty-client privilege does not extend so far as to shield the perpetration of a crime or fraudulent activity.  The essentials of the atty-client privilege exist where: 1) legal advise of any kind is sought; 2) from a professional legal advisor in his capacity as such, 3) the communications relate to that purpose, 4) made in confidence, 5) by the client, 6) and at the client’s insistence are protected, 7) from disclosure by himself or the legal adviser, 8) except where the protection is waived. See 8 Wigmore, Evidence § 2292 (McNaughton Rev. 1961). Not all papers in a lawyer’s file are immune/privileged, see McMormick, Evidence, § 93 at p. 188 (1954).  

Continental Oil v. United States, 330 F2d 347 (1964), Where an atty furnishes a copy of a document, entrusted to him by the client, to an atty engaged in substantially the same cause, in confidence, for the limited and restricted purpose to assist in asserting their common claims, then the recipient of the copy stands enjoys the same right to privilege as the atty who furnished it, and he has no right, and cannot be compelled, to produce or disclose its contents.  See Schmitt v. Emery, 2 N.W.2d 413, 417.
Exceptions to the Ethical Duty of Confidentiality
Self-Defense–ABA Model Rule 1.6(b) permits a lawyer to reveal a client’s confidential information in “Self Defense.”  This includes: to defend against a claim of legal malpractice or ineffective assistance of counsel; to defend against a civil or criminal charge that the lawyer was involved in the client’s wrongdoing; and to obtain relief against a client who has breached a fee agreement or the like. See Restatement of the Law Governing Lawyers, Accord, §§ 64 and 65 (2000).

Future Crimes–ABA Model Rule 1.6(b), the atty-client privilege does not protect communications in which a client seeks the lawyer’s services to aid in the planning or commission of an ongoing or future crime or fraud.  See also, Mueller & Kirkpatrick, Evidence § 5.22 (2d ed. 1999).  MR 1.6(b) covers only future crimes that will cause imminent death or substantial bodily injury, but the states differ on a rule regarding when a lawyer is allowed to reveal the client’s confidential information.  See Gillers & Simon, Regulation of Lawyers: Statutes and Standards 75-79 (2000).   

Noisy Withdrawal MR 1.2(d) prohibits a lawyer from assisting a client to commit a crime or fraud, and MR 4.1(b) requires the lawyer to disclose material facts to a third person ‘when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, UNLESS disclosure is prohibited by Rule 1.6.’ ABA position-W/D only if ongoing fraud.

i.  The term ‘unless’ means that the lawyer must not disclose information that is protected by the duty of confidentiality.

ii.  Comments to MR 1.6–If the lawyer’s services will be used by the client in materially furthering a course of criminal or fraudulent conduct, the lawyer MUST withdraw under MR 1.16(a)(1).

* After W/D the lawyer is required to refrain from making disclosure of the client’s confidences, EXCEPT as otherwise provided in MR 1.6.  Neither MR 1.6 or 1.8(b), or 1.16(d) prevents the lawyer from giving notice of the fact of w/d, and the lawyer may also w/d or disaffirm any opinion, document, affirmation, or the like.  See MR16, comments 14, and 15.

iii.  W/D from matters totally unrelated to the fraud is more likely to be permissive, and governed by MR 1.16(b), than mandatory under MR 1.16(a)(1).



iv.  The term ‘representation’ in 1.16(a)(1) includes a lawyer permitting the client’s continued use of the pre-existing work product.   

v.  The term ‘assist’ within MR 1.2(d) includes failure to repudiate or otherwise disassociate from prior work product know or w/ reason to believe is furthering the client’s continuing or future fraud.

Note: where the client intends to continue to use the lawyer’s work product equals de facto continuation of representation even if additional work ceases.  To effectively w/d under 1.16(a)(1) and avoid assisting under 1.2(d), the lawyer may have to repudiate pre-existing work product in addition to refusing to perform further work. 
MR 1.6 imposes a broad requirement of confidentiality; and MR 1.2(d) prohibits a lawyer from assisting client crime or fraud; and MR 1.16(a)(1) requires a lawyer to w/d from representation where continued legal services would result in a violation of the Rules. 

Committee’s Conclusions 

i.  The lawyer must w/d from any representation that directly or indirectly would have the effect of continuing the client’s future crime or fraud.

ii. The lawyer may w/d from all representation, and must w/d from all if the representation is likely to be known to and relied upon by 3rd parties to whom the fraud is directed, and the representation is likely to assist fraud.

iii. The lawyer may disavow any of her work product, notice to others, to prevent its use in the client’s continuing or intended future fraud = ‘noisy.’ This may be necessary to effectuate the lawyer’s w/d from representation.

iv.  If the fraud is completed, and the lawyer does not know or reasonably believe that the client intends to continue the fraud or commit a future fraud by use of the lawyer’s services or work product, the lawyer may w/d, but may not disavow any work product. 

Questions

What if anything may or must a lawyer do, beyond the simple silent act of ceasing further activity on behalf of the client, if she is obliged to withdraw under MR 1.16(a)(1) and Mr. 1.2(d)?

A: Pursuant to MR 1.6 the lawyer is prohibited from disclosing information relating to her representation, and she is not permitted to reveal any information without consent of the client to anyone.  A lawyer may not reveal a client’s fraud even in order to save innocent 3rd parties from being victimized or herself from potential civil or criminal liability.

*MR 3.3 Candor to Tribunal contains an explicit exception to the confidentiality requirement of MR 1.6.

*MR 4.1(a) a lawyer may not ‘knowingly’ make a false statement of a material fact.

Whether a lawyer may accompany her w/d with a disaffirmance of her opinion that was relied upon which she knows to be based on false information, in order to avoid providing assistance in violation of MR 1.2(d)?

A: Disaffirmance is not allowed where the fraud is completed, and the client does not, so far as the lawyer knows or reasonably believes, intend to make further fraudulent uses of the lawyer’s services.  Disaffirmance was not contemplated where the lawyer’s w/d is only optional. 

Note: If a lawyer is required to w/d, but the client fires her first, the lawyer may be required to disaffirm to avoid assisting or to prevent the client from using the existing work product to accomplish an unlawful purpose.
Silence–The Rules permit limited disclosure only where the client is determined to continue the fraudulent conduct that the lawyer unwittingly facilitated, or to make use of the lawyer’s services or work product in a future fraud, and there is no other way for the lawyer to avoid giving assistance to such continuing or future fraud in violation of MR 1.2(d). In these limited circumstances, where silence would result in a violation of the lawyer’s duty under MR 1.2(d) not to assist a client’s ongoing or intended future fraud, her duty to keep the client’s confidences must give way to the extent necessary to avoid this result.

Remember to keep the distinction between Evidentiary Privilege and Attorney’s Ethical Duty separate.  

Evidentiary Privilege: applies in judicial setting; and only with C’s confidential communications; it also prohibits compulsory disclosure with either subpoena or contempt.

Ethical Duty: prohibits disclosure of C’s info relating to the representation, MR 1.6; and prohibits the use of C’s info gained through Rep, MR 1.8(b)

MR 1.6 

L shall not reveal info without C’s ICW or as R necessary to prevent certain Death, or Substantial Bodily Injury, to Secure Legal Advice regarding L’s compliance with the Rules, to Establish a claim or defense on behalf of L, or comply with court order.
*Duty continues after termination, through death of L plus 1 day.

Uniform Laws Ann. Uniform Rules of Evidence Art. V Rule 502 Attorney Client Privilege(1986) 

C has the privilege to refuse to disclose and to prevent any other person from disclosing Confidential Communications made for the purpose of facilitating Professional Legal Services between 1) the C or Rep of C and C’s L or a Rep of L; 2) L and Rep of L; or 3) By C or a Rep of C or C’s L or Rep of L to a L or Rep of L representing another party in a pending action and concerning a matter of common interest.

Exceptions–No Privilege exists: 

Furtherance of Crime or Fraud

Claimant through same deceased C

Breached by L or C

Documents attested to by the L

Joint Cs

Public Officer or agency

*The privilege exists for the benefit of the C, not the L. The C is the holder of the privilege.

*The privilege continues indefinitely–even after the death of C.

*A-C Privilege and Work Product apply in all judicial proceedings and includes info related to Rep

*Ls in same Firm may discuss Confid. Info unless C instructed otherwise.

*Rule encourages candor between L and C, Early legal advice, and helps L discover all relevant info ASAP

* “L may reveal as R. necessary” leaves L open to civil liability and rule only permits disclosure

NOTE: as the privilege extends to C’s whereabouts see Wolfram, Modern Legal Ethics§ 6.3 pp. 259-60 n.25 (1986)
MR.  1.8 

L may not:

 
Use info related to Rep to disadvantage of C, (req’s consultation and consent), w/o Informed Consent, except: when used to commit crime or fraud; to prevent Death or Substantial Bodily Injury, info is generally known; if disclosure or refusal to disclose would lead to crime or fraud; during Bar Exam or Discipline; or Reporting Professional Misconduct.

MR. 1.16  (Generally L may not Quit Rep @ will, but C may fire L anytime). 

L must W/D if :

Rep violates the rules or Law;

L’s condition materially impairs ability;

L Discharged;

Use of L’s services materially furthers crime or fraud

L may W/D if :

C persists in crime or fraud;

C used L’s advice to commit crime or fraud;

L considers case repugnant and disagrees 

C fails to Substantially fulfill obligations after R. Warning L may w/d unless fulfilled;

C consents

*If crime or fraud L may use Noisy W/D ONLY to the extent necessary and w/o breaking Confidentiality Rules such as in the event :

- to prevent Death or Substantial Bodily Injury;

- to secure legal advise for the L;

- Disclosed to avoid presenting False Evidence or Perjury.

L must have Ct permission toW/D if pleading is pending/filed or COA continues.

*R Notice - enough notice to allow C to protect INT, not (3) days before trial = malpractice.

* Must Return all papers, unless Fee are due, then may hold for security;

* Must Return all unearned fee, except unearned retainers;

* If dismissed or W/D before COA completed, THEN attorney is entitled to Q.Meruit for value of services: New York Rule –Q/M immediately without waiting for occurrence of the contingent event; California Rule –Q.M. but not until contingency occurs, if it doesn’t occur, L receives nothing; Florida Rule –L is entitled to Q.M. up to the limits of the fee agreement if and when contingency occurs.

Restatement § 76

If 2 or more Cs with common INTs, Rep’d by separate Ls and Ls agree to exchange information, those communications are privileged.  C may state otherwise and unless agreed the communication is not privileged between those Cs in a subsequent adverse action.

*Privilege does not apply to communications regarding commission of crime or fraud or where C or L disclosed the information.

MR 1.2 

L is barred from assisting C in the commission of crime or fraud.
UpJohn v. United States, 449 U.S. 383 (1981), the attorney-client privilege is available to communications between corporate employees and attorneys at the direction of employees’ supervisors when the employee knows that the purpose is to obtain legal advice for the corporation, and the communication concerns a matter within the scope of the employee’s duties, and the attorney’s notes and memoranda that are based on oral statements by employees are work-product and protected.
Requires all three:

1) employee communicates with L at the direction of employee’s supervisor

2) employee knows that the purpose of communication is to obtain legal advice for the corporation; and

3) communication concerns a matter within the employee’s scope of duties for corp.

*A-C Privilege protects communications that may be discoverable, NOT CONTENT.

* Real Evidence is not Privileged, ONLY the Communication.

Restatement 119 Evidence of Crime

L may take possession of evidence and retain it for R time necessary to examine and Test, without materially Altering or Destroying, But the L must either NOTIFY prosecuting authorities or turn it over.

MR 3.4   Fairness to Opposition

L can not conceal or destroy Evidence or counsel C to do so.

L can not Falsify Evidence

-can’t coach witnesses, but can pay witness expenses
*Fair competition in legal system is secured by prohibiting destruction or concealment.

*Right to obtain Evidence via Discovery or Subpoena guarantees Notice and no Surprise which solidifies Due Process.

L can not require someone other than C to Refrain from giving info to another party, unless: Family member of C, employee/agent of C and L reasonably believes C’s INTs won’t be adversely affected.
MR 3.3 Candor with the Tribunal

L shall not knowingly:

Make a False Statement of Fact or Law or fail to correct the same 

Fail to disclose legal authority known to be directly adverse 

Offer False Evidence, or if L knows or should know False, then take reasonably necessary remedial steps –disclose or refuse to offer other than the testimony of criminal Df.
*Includes Depositions, Pleadings, Affidavits, statements in court

*L must avoid conduct that undermines integrity of process

* L’s obligation ends when final judgment issues, either Affirmed on Appeal or period to seek review has expired.

* If only portion of C’s testimony is false, THEN Narrative. 

(48(

