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I. Torts: A civil wrong, other than a breach of contract, for which the law provides a 

    remedy. 

A. Major purposes of tort law:

1. Provide a peaceful means for adjusting the rights of parties who might otherwise “take the law into their own hands”; providing a remedy in court

2. Deter misconduct

3. Encourage socially responsible behavior, safety

4. Restore injured parties to their original condition, insofar as the law can do this, by compensating them for their injury

B. Sources of authority

1. Primary authorities:

· Constitution (US & State)

· Statutes 

· Higher Court w/in jx

2. Secondary authorities (not binding, but persuasive):

· Common law in another jx

· Restatements

C. Basis of liability: Largely fault-based: In general, no tort liability (eg. driver who suffers seizure while driving).  Fault: intentional or negligent (ie. falling below the standard of care) misconduct.

D. Tort analysis:

1. ¶ proves elements of tort

2. Δ has reasons of defense (can concede elements, but must introduce reasons)

II. Intentional Torts

· Doctrine of Transferred Intent:  5 torts that fell w/in the trespass writ: battery, assault, false imprisonment, trespass to land, and trespass to chattels.  When the Δ intends any one of the five, and accidentally accomplishes any one of the five, the doctrine applies and the Δ  is liable.

A. Battery

1. External manifestation of will (Act)

a. Act: External manifestation of the actor's will and does not include any of its results.

b. Illustrations:

· Movement of arm in swinging a low-boy leg

· Removing a chair from underneath an elderly woman

· Hugging a co-worker in a “friendly, unsolicited hug”

· Throwing a stick

· Grabbing a plate from another’s hand and shouting 

2. Desire to cause consequences OR knowledge to “a substantial certainty” that consequences will result at the time of the act (Intent)

a. Intent: Actor (1) desires to cause consequences of his act, OR (2) that he believes that the consequences are substantially certain to result from it.

b. 28 states of mind…infer intent from the circumstances, facts

Possible states of mind:

· Desire to cause harmful (e.g. physical impairment, pain, or illness) OR offensive (offensive to a reasonable sense of personal dignity) contact to ¶ or another

· Knowledge to a substantial certainty that act will cause harmful or offensive contact to ¶ or others.

· Transferred intent: between people, torts

c. Illustrations:

· Desire to strike another and injure; cause harmful contact

· Knowledge to a substantial certainty that moving the chair (ie act) would result in “contact or apprehension”

· Desire to cause offensive contact by giving an unsolicited hug or grabbing a plate out of one’s hand (objects are considered “intimately connected” to body)

· Imminent apprehension of contact by throwing stick to scare others or intent to cause offensive contact with an unsolicited hug, but instead causing harmful contact = transferred intent.

3. Harmful contact (e.g. pain, illness, physical impairment) OR offensive contact to a reasonable sense of personal dignity.  Physical contact must result, but it does not have to be directly w/ the body (ie. can be via an object). (Effect)

a. What Constitutes Bodily Harm: Any physical impairment of the condition of another’s body, or physical pain or illness. 

b. What Constitutes Offensive Contact: A bodily contact is offensive if it offends a reasonable sense of personal dignity.  (Caveat: The Institute expresses no opinion as to whether the actor is liable if he inflicts upon another a contact which he knows will be offensive to another’s known but abnormally acute sense of personal dignity.)

c. Illustrations:

· Being struck in the head by a lowboy

· Falling on the ground and breaking hip

· Suffering sharp pains and becoming paralyzed on left side of face

· Getting hit by a stick

· Having plate grabbed from your hand (some items considered so intimately associated w/ person)

· Personal dignity offended and high degree of embarrassment

4. Direct or indirect connection between act and effect (Causation)

a. Illustrations:

· Direct: Low-boy leg to ¶ head

· Indirect: Δ.moving chair and ¶ falling to ground.  (Connection is w/ ground).

5. Compensable injuries (e.g. wage loss, pain and suffering) or punitive.  Were there actual damages (ie. compensatory)?  (Damages)

a. Policy: Compensate people for their injuries; Make people financially responsible for acts; Encourage safety

· People liable regardless of mental capacity b/c goal is to compensate people for harm done (don’t use criminal law standards of mental illness).  Person is not morally culpable, only liable for compensation.

b. Illustrations:

· Physical injuries

· Mental injuries as result of intentional tort

6. Hypothetical:

· If the plate was removed from in front of the victim instead of from his hand, would that constitute battery?

· No unless imminent apprehension was caused (transferred intent from assault).  Otherwise, need the physical contact.

B. Assault

1. External manifestation of Δ’s will

a. Illustrations:

· Swinging a hatchet

· Making a motion to touch ¶ from behind a counter.

· Words w/ a gesture (if intent and imminent apprehension fulfilled)

2. Desire to cause consequences from Δ’s act or knowledge to a substantial certainty that consequences will result from act; Transferred intent

- What is Δ’s subjective state of mind?  What contact was Δ intending?

a. 28 states of mind

Possible states of Mind:

· Desire to cause imminent apprehension of harmful or offensive contact to ¶ or another.

· Knowledge to a substantial certainty that act will cause imminent apprehension of harmful or offensive contact to ¶ or another.

b. Illustrations:

· Intent to cause contact w/ door (trespass to land—transferred intent)

· Intent to cause offensive contact (to a reasonable sense of personal dignity) by reaching over the counter to touch a young woman

3. (1) Imminent apprehension of (2) harmful and offensive contact.  Imminent apprehension that contact will result unless prevented.  Distinguish from fright.

- (i.e. Must examine ¶’s state of mind.  Did ¶ experience imminent apprehension or harmful or offensive contact?  Did ¶ believe act would occur w/o intervention—eg. self-defense, third party—and w/o significant delay?)

- Fear is not necessary, only certainty that contact will result.

a. What Constitutes Apprehension: Victim must believe that the act may result in imminent contact unless prevented from so resulting by the other’s self-defensive action or by his flight or by the intervention of some outside force.  
– Comment b: Distinction between apprehension and fright.  It is not necessary that the other believe that the act done by the actor will be effective in inflicting the intended contact upon him.  It is enough that he believes that the act is capable of immediately inflicting the contact upon him unless something further occurs…(ie. apprehension: being afraid not required)

b. Unreasonable Character of Apprehension: If the act is intended to put another in apprehension of immediate bodily contact, and succeeds in so doing, the actor is subject to liability for an assault although his act would not have put a person of ordinary courage in such apprehension.

c. Apprehension of Imminent and Future Contact: (1) To make the actor liable for an assault he must put the other in apprehension of an imminent contact.

- Comment b: “Imminent” does not mean immediate, in the sense of instantaneous contact, as where the other sees the actor’s fist about to strike his nose.  It means rather that there will be no significant delay.

d. Ability to Carry Out Threat: Not necessary that Δ believes that he has the ability to inflict the harmful or offensive contact which his act apparently threatens.  (However, the more impossible act will happen, the less likely a jury will believe ¶)

e. Policy: Peacekeeping device

f. Illustrations:

· Imminent apprehension demonstrated when ¶ jumps back and away from Δ’s hand.  It is irrelevant whether Δ had ability to actually touch ¶ or not.

· Imminent apprehension that ¶ may get hit by a hatchet.

4. Direct or indirect connection between act and effect.

a. Illustrations:

· Direct: imminent apprehension results when ¶ believes she may be hit w/ a hatchet or when ¶ jumps away when Δ makes motion to touch her.

5. Nominal, compensatory, punitive damages

a. Policy:

1. Nominal: Deter, preserve peace, protect sanctity of being & home, vindict a right where no actual damages were suffered or incurred.

2. Compensatory: Compensate ¶ for injuries actually suffered or occurred

3. Punitive: To punish Δ and deter others from engaging in antisocial conduct.

6. Note: 

a. Assault does not always accompany battery.  If no imminent apprehension of contact, then no assault (e.g. getting hit from behind and not seeing the attacker beforehand.)

b. The difference between battery and assault is the effect on the ¶

c. Assault reflects shifting community standards and is contextual, dependant on societal mores—what contact is considered harmful or offensive?

	BATTERY
	ASSAULT

	Act: External manifestation of will
	same

	Intent: 28 states of mind; Transferred intent
	same

	Effect: Harmful or offensive contact
	Imminent apprehension of harmful or offensive contact

	Causation: Direct or indirect connection between act and effect
	same

	Damages: Nominal, compensatory, punitive
	same


C. False Imprisonment

1. External manifestation of Δ’s will

a. Illustrations:

· Being confined in a nursing home, restraint chair, or police car.

· Failure to act after assuming a duty to act.  E.g. failing to allow a passenger off a boat when undertook a promise/obligation to.

2. Desire to cause consequences or knowledge to substantial certainty that consequences will result; Transferred intent

a. Illustrations:

· Intent to confine individual in a nursing home, restraint chair, or police car.

3. Desire confinement of ¶ on a boat.

4. Confinement w/in boundaries fixed by Δ which ¶ is conscious of (i.e. not sleeping or unconscious) OR harmed by
a. What Constitutes Confinement: (1) Boundaries fixed by the actor must be complete. (2) The confinement is complete although there is a reasonable means of escape, unless the other knows of it.  (3) The actor does not become liable for false imprisonment by intentionally preventing another from going in a particular direction in which he has a right or privilege to go.

· Physical Barriers

· Physical Force

· Threats of Physical Force

· Other Duress: 

- 
Very narrow definition: threat to immediate family or ¶’s property only.

- 
Comment a…There may be confinement by submission to a threat to inflict harm upon a member of the other’s immediate family, or his property.

· Asserted Legal Authority: 

-
Δ bears burden to prove properly asserted legal authority

b. Knowledge of Confinement: No liability unless the person physically restrained knows of the confinement or is harmed by it.

c. Refusal to Release or to Aid in Escape: If the actor is under a duty to release the other from confinement, or to aid in such release by providing a means of escape, his refusal to do so with the intention of confining the other is a sufficient act of confinement.

d. Policy:

· Check on legal authority, and uphold citizens’ civil rights.

· Uphold Due Process, so that citizens know what they’re being charged for.

e. Illustrations:

· Confinement by keeping ¶ physically w/in nursing home.

· Confinement by physical force by placing ¶ in restraint chair.

· Threatening to put ¶ into restraint chair if ¶ wouldn’t comply with Δ’s wishes.

· Confinement by physical barriers includes water around a boat when stranded on boat.

· ¶ aware at the time of confinement that he is being confined (e.g. in a police car)

· Wrongful assertion of legal authority: Law enforcement officer putting one into a police car for no valid reason or taking a ¶ in to jail on an unrelated charge or unarrestable charge (e.g. dog leash violation is not an arrestable charge). 

· Refusal to release ¶ from nursing home when under a duty to do so. 

· Duress does not include reputation or job; it is limited to harm of immediate family or physical property.

5. Direct or indirect connection between act and effect

a. Illustrations:

· Direct: Confinement in nursing home against ¶’s will directly resulted in ¶’s injuries, including losing 30 lbs.

· Indirect: The confinement in police car did not in itself cause injury, but unlawful confinement caused ¶ to be released in a golf course where he wandered out onto the highway and was hit.

· Must be a connection between confinement and ¶’s unwillingness to be confined.  If ¶ actually wanted to be there, then no liability.  

6. Damages: Nominal, compensatory, punitive

a. Policy:

- Punitive: to ensure legal authority does not overstep its boundaries.

7. Note: Consider other torts to charge Δ w/ if no specific statute to address the problem.

· In nursing home case, consider assault and battery.  ¶ was unlawfully threatened and put into restraint chair (e.g. harmful/physical contact, and imminent apprehension of harmful/offensive contact)

· Where police arrested citizen for non-arrestable charge (dog leash violation), could also be battery (act: grabbing her arm), and assault (if she saw him coming at her and experienced immediate apprehension)

1. Trespass to land

2. Act by Δ: External manifestation of Δ’s will

a. Liability for Intentional Intrusions on Land:  One is liable to another for trespass, irrespective of whether harm caused to any legally protected interest of the other, if he intentionally (a) enters land in the possession of the other, or causes a thing or third person to do so, or (b) remains on the land, or (c) fails to remove from the land a thing which he is under a duty to remove.

b. Intrusions Upon, Beneath, and Above Surface of Earth: 

(1) Except as stated in Subsection (2), a trespass may be committed on, beneath, or above the surface of the earth.

(2) Flight by aircraft in the airspace above the land of another is a trespass, if, but only if, 

(a) it enters into the immediate reaches of the air space next too the land, and

(b) it interferes substantially with the other’s use and enjoyment of his land.

c. Policy:

· Common use of the action of trespass is to obtain a determination of a ¶’s right to exclusive possession.  

· But trespass is limited to prevent the floodgates, namely protecting industry.  

· Illustrations:

· Δ surveying the land as if it’s his own (includes stepping onto the land).

· Operating smelter factory.  Intrusion of smelter from a neighboring factory onto a neighbor’s property. 

· Shooting a shotgun at water fowl flying over ¶’s property—even if shots fired from one standing outside the property.

· Failure to act when under a duty.  Failing to remove a post for a snow fence by a government agency onto private property. 

3. Intent: Desire to cause consequences to KSC that consequences will result; transferred intent.

a. Intended Intrusions Causing No Harm:  If intentionally enter land in the possession of another, liability to the possessor for a trespass, although his presence on the land causes no harm to the land, its possessor, or to any thing or person in whose security the possessor has a legally protected interest.

b. Intention.  The intention which is required…is an intention to enter upon the particular piece of land in question, irrespective of whether the actor knows or should know that he is not entitled to enter.  It is, therefore, immaterial whether or not he honestly and reasonably believes that the land is his own, or that he has the consent of the possessor or of a third person having power to give consent on his behalf, or that he has a mistaken belief that he has some other privilege to enter.  

c. The wrong for which a remedy is given…consists of an interference with the possessor’s interest in excluding others from the land.  Consequently, even a harmless entry or remaining, if intentional, is a trespass.  This is true even though the possessor benefits from the trespass, as where the trespasser tears down a worthless building or prepares a field for cultivation…

· Illustrations:

· Δ intended to be on the piece of property that was in possession of another (even if he didn’t know).

· Δ intended to produce smelter that would knowingly go onto a neighbor’s property, and knowledge to a substantial certainty that wind, and other factors could blow the smelter

· Δ intended to shoot at water fowl over ¶’s property.

· Intent to leave post on property when a duty to remove.

· Transferred intent: Death by battery (being thrown from lawn mower after lawn mower hit a fence post).  Intended trespass, but caused battery.  

4. Effect:  Intrusion on land in possession of another.  

a. Illustrations:

· A bullet flying into the air space of land in the possession of another.  

· Intrusion of smelter onto property.  

· Allowing the post to remain on private property.  

5. Causation: Direct or indirect

a. Illustrations:

· Direct: Bullet shot by one intending to shot over another’s property.

· Indirect: Δ liable for consequences resulting in his trespass.  e.g. If he failed to remove a snow fence post when under a duty, Δ is liable.  

· Indirect: Factory operates and smelter comes onto ¶’s property.

6. Damages: Nominal, compensatory, punitive

a. Policy:

· Original rule: Nominal damages if no damage to the land done because it asserts the owner’s title, and avoids adverse possession.  Resolve whose land it is, and thereof, prevent encroachments (intentional or inadvertant).

· In case of air pollution, actual damages needed otherwise will burden the court system.  

· Protects sanctity of property (use and enjoyment) and the right to exclude

· If potential for injury is great, and not inconsequential, then justifiable for damages.

b. Illustrations:

· In order to protect industry, matter (e.g. air pollutants) have to accumulate and cause substantial damages.  With the case of a factory/manufacturing plant, nominal damages will not be effective.

· Shooting a gun has great potential for injury and damages.  Award nominal damages to prevent potential damages.

· Compensate for death of victim, but not punitive.

D. Trespass to chattel

1. Act: External manifestation of will.

a. Illustrations:

· 4-year-old sitting on a dog and pulling his ears.

· Sending unsolicited e-mails

2. Intent: 28 States of Mind

Possible states of mind:

· Intent to intermeddle with personal property

· Desire to intermeddle with personal property

a. Illustrations:

· Intended and desired to send unsolicited e-mails.

3. Effect: Harmful intermeddling with personal property
· Impairment of chattel (quality, condition, or value)

· Substantial deprivation

· Bodily or other harm

a. Illustrations:

· No harmful intermeddling and long-term damage to dog by 4-year-old sitting on its back and pulling its ears.  No substantial deprivation.

· No injury to possessor of dog by actions of 4-year-old girl.

· Harmful intermeddling (impaired chattel) by using server space and server not working as well.  Spam also took up time, equipment 

· Harmful intermeddling (bodily or other harm to owner of the chattel): Harming a legally protected interest: business and relationships with customers.  

4. Causation: Direct or indirect causal connection between act and effect

5. Damages: Compensatory

a. Policy:

· Must show harm.  No nominal damages because want to avoid overburdening the court with petty breaches of personal property.  

E. Conversion

· What Constitutes Conversion

Conversion is an intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel.  

1. External manifestation of will

a. Illustrations:

· Copying software of employer

· Taking another’s horse for a ride

a. Desire or knowledge to substantial certainty

b. If Δ intends to affect the chattel in a manner inconsistent with the ¶’s right of control, the fact that he acted in good faith, and under a mistake, does not prevent liability for conversion.  

c. Illustrations:

· Desire to have software for own use

· Desire to ride horse

2. Serious interference with personal property justifying forced sale

a. Illustrations:

· Computer code = literary work.  

· Not serious or harmful intermeddling if horse not harmed by Δ’s riding it.

· Information, if taken unlawfully, is not conversion if the papers are returned to owner before working hours again.  Thus, the only thing really taken is the image of the papers.  No serious interference, no conversion.  

3. Direct or indirect connection between act and effect

4. Compensatory (full value) or punitive (always severe)

a. Illustrations:

· Stealing the creative product of someone else and using it to create own business is bad faith and unjust enrichment.  

· Facts and information not viewed as property, a tangible commodity.  Thus, if no damage to property, no conversion.  

· Damages awarded on market value of the item. 

	CONVERSION
	TRESPASS TO CHATTEL

	Act: External manifestation of will
	same

	Intent: Desire or knowledge to substantial certainty
	28 states of mind

	**Effect: Serious interference with personal property justifying forced sale
	Harmful intermeddling with personal property

	Causation: Direct or indirect connection between act and effect
	same

	Damages: Compensatory (full value), punitive (always severe)
	Compensatory


F. Intentional Infliction of Emotional Distress (IIED)

1. Extreme and outrageous conduct by Δ

a. Outrageous Conduct Causing Severe Emotional Distress

(1) One who by extreme and outrageous conduct intentionally or recklessly (i.e. state of mind of Δ) causes severe emotional distress to another is subject to liability for such emotional distress, and if (i.e. not required) bodily harm to the other results from it, for such bodily harm.

(2) Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress

(a) to a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, or

(b) to any other person who is present at the time, if such distress results in bodily harm.

- Comment d. Liability has been found only where Δ’s conduct has been so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.  Generally, the case is one in which the recitation of the facts to an average member of the community would arouse his resentment against the actor, and lead him to exclaim, “Outrageous!”

b. Policy:

· To establish a code of conduct

· Deter future antisocial behavior

· Mental well-being as a value in itself worthy of protection.

c. Illustrations: 

· Members of a garbage collecting association threatening to beat up another garbage collector, cut his truck tires or burn the truck, or put him out of business if he didn’t go to the Ass’n meeting that night and arrange to comply with the Assn’s wishes and repay another member.

· Store employee to customer: “If you want to know the price, you’ll have to find out the best way you can…you stink to me” is not antisocial enough.    

· Daughter witnesses her father being beaten up on Christmas Day.

· Supervisor mimicking a speech impediment of his worker.

2. Intent or recklessness; Limited transferred intent

a. Transferred intent is limited to cases where (a) ¶ is a member of person’s immediate family who is present at the time of the act; (b) ¶ is any other person who is present at the time, if duress results in bodily harm.  (In CA, Δ is required to know of the presence of a 3rd party.)

b. Intention and recklessness.  The rule stated in this Section applies where the actor desires to inflict severe emotional distress, and also where he knows that such distress is certain, or substantially certain, to result from his conduct.  It applies also where he acts recklessly…in deliberate disregard of a high degree of probability that the emotional distress will follow.

· Illustrations:

· Δ thought: “I want this conduct to cause dehabilitating distress.”

· Δ ignored possibility and probability that severe emotional distress would be suffered when imitating co-workers speech impediment.

· Words must intend to have real meaning and serious effect.  e.g. A comment, “If you want to know the price, you’ll have to find out the best way you can…you stink to me” from a grocery store employee to a customer does not show requisite intent.

· For transferred, Δ must be aware of or aware to a high degree of probability that there may be an immediate family member present when committing the act.  

· If Δ not aware of family member present while father is being beaten, no liability.  Nor is there liability if no evidence beating was to make her suffer emotional distress or Δ know to a substantial certainty to be produced by Δ’s conduct.

3. Severe emotional distress experienced by ¶

a. Policy:

· Not to open the floodgates, but to compensate for behavior that is not worthy of protection from the law.  To avoid floodgates, ¶ holds burden to prove severe emotional distress.

· Finally can recognize tort of emotional distress and injury.

· Keeping lawsuits within reasonable bounds and not overburdening the court system (keep costs down).  Some rude behavior will have to be tolerated.

· Jury can sort out frivolous claims.  It is easier to determine whether mental distress resulted from intentional misconduct than to determine whether physical injury resulted from mental distress.

b. Illustrations:

· If a prior condition exists, must demonstrate that condition has significantly worsened and is more dehabilitating.

· e.g. If one who has a previous condition of stuttering, but is made fun of by his manager, and claims his condition was worsened, ¶ must have documentation to prove claim.  

· Racial, religious, ethnic slurs, victim’s sensitivity can add to severity.

4. Direct, Indirect connection between act and effect

5. Compensatory and punitive

a. Nominal damages not awarded because liability only found if behavior is severe.

b. Punitive damages almost always justified because the conduct is judged outrageous and intolerable.

6. IIED History:

· No recovery for emotional distress

· Assault: Recovery for imminent apprehension of harmful or offensive contact

· Parasitic recovery where technical tort shown (e.g Fisher- battery when plate grabbed, but also suffered emotional distress)

· Recovery for parties in special relationships (e.g. funeral homes, telegrams)

· 1934 Restatement: Recovery for negligently inflicted physical injury resulting in IIED

· 1948 Restatement: Recovery for IIED (Siliznoff case: Supreme Court approves the cause of action in dicta)—not all states have followed CA’s adoption of this new Restatement.

III. Privileges: Defendant’s Affirmative Defenses

A. Consent: ¶’s consent to the Δ’s conduct may prevent Δ from being liable for an intentional tort.

1. Meaning of Consent. 

(1) Consent is willingness (i.e. ¶’s subjective willingness) in fact for conduct to occur.  It may be manifested by action or inaction and need not be communicated to the actor.

· A ¶ holding up her arm to be vaccinated and not voicing an opinion not to be vaccinated is communicated that ¶ consented.  

(2) If words or conduct are reasonably understood by another to be intended as consent, they constitute apparent consent and are as effective as consent in fact.

2. Effect of Consent.

(1) One who effectively consents to conduct of another intended his interests cannot recover in an action of tort for the conduct or for harm resulting from it.

(2) To be effective, consent must be

(a) by one who has the capacity to consent or by a person empowered to consent for him, AND

· Physician must be authorized by patient to give consent to doctor while patient is unconscious—not just present for mental well-being of patient.  

(b) to the particular conduct, or to substantially the same conduct

· NFL player only consents to some contact, but not all contact.  A blow to the neck after a play is over would not be within the particular conduct consented to.

(3) Conditional consent or consent restricted as to time, area or in other respects is effective only within the limits of the condition or restriction

(4) If the actor exceeds the consent, it is not effective for the excess.

· Actor exceeded consent when he intentionally hit another player after the play ended during a professional football game.  Victim only consented to roughness w/in the rules of the game, and perhaps general customs…but not to blow to the neck outside of play.  

(5) Upon termination of consent its effectiveness is terminated, except as it may have become irrevocable by contract or otherwise, or except as its terms may include, expressly or by implication, a privilege to continue to act.

3. Types of consent

a. Express consent

(1) Illustrations:

· NFL player consents to violence within the game and perhaps general customs (i.e. incidental contact and customarily tolerated behavior) of the game.  League rules specifically indicate what conduct is ok and not ok.

· Patient consents to operation of right ear.

b. Apparent or Implied consent

(1) Illustrations:

· Inaction implies manifestation of consent (ie. Δ could reasonably believe consent) when ¶ holds up her arm to a doctor who is vaccinating. 

4. When consent not a defense (exceptions):

a. Consent Under Mistake, Misrepresentation or Duress

· ¶ was misinformed and really didn’t need to get the shot to get off the boat, so therefore, consent was given under misrepresentation.

· If one accompanying the doctor to a woman giving birth, it is assumed that he is medically trained.  Thus, consent for the one to enter the room is consent under mistake, and not valid consent.  Δ has a duty to disclose if consent is by mistake.

· ¶, a young woman, is separated from her family, and the only way you can get off the boat is to get vaccinated could be construed as duress.  

b. Consent to Crime—split in jx
(1) Majority: No recovery; consent IS consent

· Death or injury occurred during an unlawful prize fight is not covered by tort.  Since prize fighting is unlawful activity, can’t reward the one who got the worse consequence.  

· If one engages in unlawful activity, he is liable for the consequences that result.

(2) Minority: Can recover 

c. Emergency Action Without Consent

Conduct that injures another does not make the actor liable to the other, even though the other has not consented to it if

(a) an emergency makes it necessary or apparently necessary, in order to prevent harm to the other, to act before there is opportunity to obtain consent from the other or one empowered to consent for him, and

· Needs to be an emergency situation.  As long as injury is not life threatening, patient still has choice of operation or not.  Patient retains right to consent re: own body, and to protect personal dignity.  

(b) the actor has no reason to believe that the other, if he had the opportunity to consent, would decline.

B. Self-Defense/Defense of Others/Defense of Property

a. In general, anyone is privileged to use reasonable force to defend himself against a threatened battery/assault/trespass on the part of another.  Burden of proof is on the Δ.  

b. Amount of force: Privilege limited to the use of force that is (or reasonably appears) to be necessary for protection against a threatened battery.  Proper considerations include differences in age, size and relative strength.  Humans are considered more valuable than property.  Use of force must be reasonable under the circumstances; no death or serious bodily harm unless a person reasonably believes that his life is in danger.

- When protecting property, the purpose is to prevent a break-in, not punish the person who does.  With real property, generally, the use of force is unreasonable as the property isn’t going anywhere; the remedy, then, is the law/lawyers.

- More leeway to reasonableness of force when burglarized at night.  

- Usually a jury question in deciding whether force is reasonable.  

(1) Illustration:

· Using a spring gun to protect an unoccupied spring house is excessive use of force.

C. Recovery of Property

a. Amount of force: Force must be reasonable—no deadly or serious bodily injury force.  

b. Fresh pursuit: Reasonable force can only be used when in fresh pursuit

(1) Illustrations:

· Stove purchased with bad credit; defendants can use reasonable force in retrieving property if necessary and in fresh pursuit.

c. Shopkeepers’ privilege: in order to prevent shoplifting, shopkeepers have a reasonable period of time in which they can detain suspected shoplifters.  Can also search backpacks, purses.

(1) Illustrations:

· Suspected thefts can be retained outside the premises if detention is reasonable (in reason and in time).

· Person detained for 20-30 minutes while the police called is ruled reasonable.

D. Necessity

a. Public: A public entity is privileged to enter land or interfere with chattels if it reasonably appears necessary to avert a public disaster (i.e. sacrifice one’s property for the good of many).  The individual must act in good faith.  No compensation is required.  (But today, insurance could be the answer.)

(1) Illustrations:

· A public official’s decision to blow up a house to try and contain a city-wide fire is privileged, and thus, no compensation is given.  

b. Private: A person is privileged to enter land or interfere with chattels in the possession of another where entry or interference is necessary to protect any person from death or serious bodily injury, or necessary to protect any land or chattels from destruction or injury.  However, the privilege is incomplete: Δ must compensate for harm done to land or chattels.

(1) Illustrations:

E. Δ liable for damages to ¶’s dock resulting from Δ’s intentional tying his boat to ¶’s dock [i.e. trespass intended] during a storm in order to protect his boat.  Δ incurred a benefit at ¶’s expense.  Does not reflect moral fault.  

F. Justification: Δ can assert reasonable authority to protect self or others (usually dictated by policy)

(1) Illustrations:

· School bus driver with rowdy kids can take reasonable steps to protect property (i.e. bus) and to honor their duty as a protector of children.

IV. NEGLIGENCE
A. Elements

1. Duty of Δ to create reasonable care under circumstances

a. Objective standard of reasonable care.  Not based on moral fault.

b. Require people to eliminate all unreasonable risk; everyone has a duty to provide reasonable care to prevent harm to others.

c. “Reasonable care” is fact-specific

2. Breach of duty to use reasonable care by Δ 

3. CIF: Δ’s breach of duty caused injury to ¶

4. Proximate Cause: For fairness & policy reasons, Δ should be liable to ¶ for injuries

a. Requires sufficient/fair connection between what Δ did wrong and how much Δ should pay

5. Damages: No nominal. Compensatory required
B. Determining the DUTY

1. Learned Hand Formula: B < PL (burden, probability, magnitude)

a. HIGH risk and LOW burden, usually have DUTY to take precautionary measures

i. Gulf Refining Co: Exploding gas drum w/ defective caps.  Δ has duty to customers that drums in good condition.  Burden low (throw away old drums), utility low (no use for old barrels), and risk extremely high.  

ii. Krayenbuhl: Child’s ankle severed when he decided to play on unlocked RR turntable.  Δ negligent b/c railed to follow its own rules (burden low) of keeping turntable locked + likelihood of injury (Doctrine of Attractive Nuisance).  

iii. Carroll Towing: Bargee stayed away, tanker poked a hole in barge and it sank.  Towing company liable because had a duty to reasonably care for barge.  Low burden of keeping bargee on board and do his job.  Harm: loss of flour during wartime.

b. LOW risk and HIGH burden, usually NO DUTY to take precautionary measures (don’t want to limit valuable things w/ low probability and gravity of injury).  

i. Lubitz: Golf clubs in the backyard.  Balancing freedom to live in home as wished v. likelihood of injury.  Too burdensome and unreasonable to eliminate all risk.  Reasonable person would take the risk of injury occurring rather than try and eliminate the risk.

ii. Blyth v. Birmingham Waterworks: Water mains burst during extreme front; ¶’s home damaged.  No reasonable way to anticipate extreme frost—only what is w/in the threshold for reasonable.  Possibility of damage low, and wish to have cheap water for all (i.e. utility).  Risk of serious property damage is low.  

· Do not base reasonableness on average precautions—should be based on if probable, foreseeable, then precautions needed.

c. HIGH risk and HIGH burden, may not have duty.

i. Davison v. Snohomish County: Railing on highway was rotten causing ¶’s car to fall off the road.  Held:  Rotten railings pose a great risk of harm but even greater burden on public roadways if we have to inspect and replace every railing of every road.  Plus, not feasible technologically.

d. Balance everything; not just whether or not an event is likely or unlikely.  

i. Liability as a matter of law: Low burden v. High risk (Would a reasonable person spend $4 to avert 2% chance of killing 100 people?) 

ii. ? of fact: Risk analysis/cost-benefit analysis

iii. No liability as a matter of law: High burden v. Low risk: (Would a reasonable person spend $1 million to avert an 80% risk of causing $5 worth of property damage?) 

2. Standard of Care 

a. Reasonable Prudent Person (RPP)

i. Objective Standard: Is an assumed/objective state of mind, not Δ’s subjective state of mind.  

· Rest.§290: Common knowledge = human character, things and forces.  Also required to know C/L, legislative inactments, general customs, and community customs.

· Policy: Ensures general level of safety, otherwise if subjective, put a premium on ignorance

ii. Common Knowledge: 

· Hayrick case: Failure to ignore risk of fire caused by hayrick.  Δ liable because created the risk and unreasonably didn’t take necessary precaution to avoid fire.

· Delair v. McAdoo: Tires worn to threads.  RPP should have known the condition of his tires and that worn tires are dangerous.  

iii. Custom: 

· Not binding, but usually applies as evidence of what is reasonable.

· Reflects collective wisdom of people in the industry and dictates when falling below the reasonable standard of care.  Also dictates what is feasible and safe.

· Trimarco v. Klein: Shower door case.  Landlord didn’t use standard shatterproof glass.  Custom illustrated Ll’s breach of duty.

b. Special Circumstances

i. Age: Children must meet std of a reasonably prudent kid (i.e. subjective standard).  Children held to an adult std IF—split in jx
(1) Operating a motor vehicle

(2) If activity requires adult qualification

(3) If activity is inherently dangerous

· Robinson v. Lindsay: Kid driving snowmobile severed friend’s thumb.  Kid held to std of reasonable adult.  

· Policy: Allow kids to be kids unless they engage in high risk activities.  

ii          Emergency: Δ held to reasonable std of care “under the circumstances.”  Thus, in emergency, not held to same std of care

· Cordas: Taxi driver held at gunpoint, abandoned taxi (but put brake on), but taxi hit mother and child.  Δ not guilty because under limiting circumstances w/ priority of self-preservation.

· Also not emergency of Δ’s own making

iii. Disability: Std tailored to RPP w/ same physical disability.  

· Roberts v. State of Louisiana: Blind didn’t use cane on his way to the bathroom and bumped into an old man who fell and broke his hip.  Blind man acted reasonably in that cane was not necessary/standard.

· Policy: Encourage disabled to function as normally as possible in society

iv. Insanity or mental illness not a special circumstance.  Generally, conduct must meet std of RPP—don’t consider insanity.

· Policy: Fear feigned mental illness.  Administratively burdensome b/c of range of disagreement among experts.  Make people pay for harm done, not making them morally at fault.

· Split in authority.  MAJORITY: No defense for sudden unanticipated episode.  MINORITY: Sudden unanticipated episode is a defense because can’t control, prevent it.

v. Professional expertise/professional standards: Held to a reasonable prudent expert in a profession—determined by expert testimony.  

(1) Specialists and experts held to a higher standard….Must have knowledge and skill ordinarily possessed by others in profession.

· Heath v. Swift Wings: Pilot and family die in plane crash; Δ held to reasonably prudent pilot standard.  

· Policy: to protect public from substandard practice when person undertakes profession dangerous to public.

(2) Must be standard of a reasonably prudent professional, not just one professional who suggests an alternate method.

· Boyce v. Brown: Dr’s testimony was inadequate because just said that he would’ve taken an x-ray, but doesn’t establish that Δ fell below the std of what all prudent practitioners would have done.

(3) National standard of care, not local

· Morrison v. MacNamara: Ct rejected locality rule for national std, which patients allowed to sit during urethral smear test.  National certification requires that all administering this test held to a higher standard.  

(4) Informed Consent: Drs. have a duty to disclose all material risks likely to affect patient’s decisions

· Scott v. Bradford: Patient not informed by all risks of hysterectomy, and suffered incontinence afterwards.

· MAJORITY: Reasonable patient’s decision would’ve been affected by non-disclosure; objective

· MINORITY: This patient’s decision was affected by non-disclosure; subjective

· Moore v. Regents of U of CA: Dr prescribes “follow-ups” because of Dr interested in patient’s cells for developing cell line for profit.  C/A for informed consent because patient wasn’t informed of real reason for “follow ups.”

· Drs privileged not to disclose: (1) “Common knowledge” risks; (2) If Dr thinks result will be detrimental to patient; (3) Emergencies

c. Precedent: Not really helpful in establishing std of care because circumstances differ.

i. Pokora v. Wabash: Driver not always required to get out of car and look for train coming.  Too burdensome and impractical a standard.

d. Violation of a Statute: Does statute apply? 

i. If statute specifically states it is tort standard of care, then it MUST apply.

ii. Negligence as a matter of law (i.e. negligence per se): an unexcused violation of a statute.  No variation of opinion; all would consider Δ to be negligent.

· e.g. Osborne: Δ failed to label bottle “poison”.

iii. Rebuttable Presumption of Negligence: (CA) Violation of applicable statute creates a rebuttable presumption of negligence that can be overcome by showing adequate cause

· e.g. Statute requires walking on sidewalk, but Δ walks on street.  Δ shows that is safer to walk on the street than sidewalk (i.e. that she had reasonable excuse to break the statute)

iv. Using statutes to establish the standard of care: 

· Does statute impose a specific duty for protection of others?
· If so, did Δ breach that duty?
· If so, was the ¶ w/in the class to be protected by the statute?
· If so, was the injury of the character the statute was designed to protect?
v. Using administrative regulations to establish a standard of care: 

2-prong test (Mar-cam: barroom brawl)

a. Must show ¶ in class to be protected by statute

b. Harm cause was harm to be prevented by statute

vi. Using statute as evidence of negligence: An unexcused violation of a statute is prima facie evidence of negligence.

· Traynor: Statutes demonstrate our collective wisdom and knowledge; reflected through legislative action.  

· Ney v. Yellow Cab: Violated statute by leaving car running.  Car stolen and hits another car.  Ct: driver’s act negligent, but whether liable for negligence is for jury to decide.  

vii. Statute exists, but don’t want to impose new duty (+ no C/L duty exists) 

· Perry v. SN and SN: Child molestation case.  Molester’s friends aware, but didn’t report crime.  Statute requires friends to report for criminal liability, but ct refuses to extend to tort liability.

· Other factors to be considered: 

· Pre-existing C/L duty? 

· Notice of required or prohibited conduct?

· Creation of liability without fault?

· Disproportionate liability for conduct?

· Direct or indirect injury?

· >>>Is it fair to impose liability?

e. Cardozo’s Palsgraf: No duty to an unforeseen ¶.  Must be in a protected class in order to get to breach of duty.

C. BREACH

1. Facts showing a Departure from RPP

a. Circumstantial evidence: Evidence that requires inference from one fact to another to reach a legal conclusion

b. Show Δ had notice of risk

i. Goddard: ¶ on train and slipped on banana peel when coming out.  Crowded.  No evid peel there for a while—could have just been dropped.

ii. Anjou: Peel “black, flattened out, no trace of yellow”.  Infer peel on platform for a long time.  Ample time to give notice to Δ.  (Old banana peel → Δ’s upkeep of station was poor → Δ created unreasonable risk to patrons → Δ negligent.)

c. Notice is dispensed w/ if risk Δ created is constant

i. Jasko v. Woolworth: Δ sold pizza on waxed paper over a tile floor.  ¶ slipped on pizza.  (Δ sold pizza on waxed paper + tile floor→ Δ created risk that pizza would frequently fall on floor or grease would drip → Δ unreasonably created risk of slipping and falling → Δ negligent)

2. Res Ipsa Loquitur: The thing speaks for itself

[i.e. (1) Δ probably neg; (2) Burden of proof switched]

On exam, watch out for flying objects—determine if res ipsa is invoked
a. Requirements for the doctrine:

i. No direct evidence of D’s conduct—only circumstantial evidence which infers Δ’s liability based on res ipsa

ii. Event would not have ordinarily occurred w/o negligence-

· Byrne v. Boadle: Barrel came flying out of flour shop’s window

· McDougald: Spare tire came loose, bounced and crashed into ¶’s windshield

· Sullivan v. Crabtree: Truck ran off road, overturned, and killed passenger.

iii. Instrument that caused injury was in Δ’s exclusive control
· Byrne v. Boadle: Barrels and employees w/in Δ’s exclusive control

· McDougald: Spare tire in exclusive control of Δ

· Larson v. St. Francis Hotel: ¶ walking on sidewalk when chair came from window of Δ’s hotel and hit ¶.  Δ not negligent because Δ didn’t have exclusive control over furniture individual hotel rooms.  Too burdensome if Δ found liable

iv. Accident didn’t result from voluntary action or contribution by ¶

v. [Information concerning accident is more readily accessible to Δ]

· Some jx, res ipsa invoked if Δ has better access to info re: accident than the ¶

b. Ybarra exception: Multiple Δ’s

i. Ybarra v. Spangard: ¶ had surgery for appendicitis.  After operation, developed shoulder pains leading to paralysis.  ¶ sued all who cared for him.  Ct: All Δ’s negligent

ii. VERY LIMITED exception: Patient unconscious, receives injury unrelated to the medical treatment, and no evidence accessible to ¶.  

iii. Policy: Correct problem of conspiracy of silence among doctors/nurses v. Risk of holding innocent people liable b/c ¶ has no chance of proving negligence. 

iv. This is not strict liability

c. Procedural effect: Usually a question for the jury
i. Permits jury verdict in ¶’s favor

ii. If reasonable ppl cannot differ, negligence as a matter of law.  Δ has complete burden of proving he wasn’t negligent (e.g. barrels flying out of warehouse).  MINORITY VIEW OF RES IPSA

iii. If reasonable ppl can differ, evidence to the jury to decide if Δ negligent.  MAJORITY VIEW OF RES IPSA (CA)

d. CA codified Res Ipsa—Δ must prove rebuttal

3 requirements:

· Accident not ordinary

· Instrument in Δ’s exclusive control

· ¶ didn’t contribute

D. CAUSE-IN-FACT: Was Δ’s conduct a substantial factor in bringing about ¶’s injury?  Question of fact: causal link must be established.  

1. ¶’s burden to prove prima facie case that brings ? to jury by showing Δ negligence was more probably than not (i.e. 50%+ 1) the cause of the injury
Merely showing Δ a possible cause NOT sufficient

a. Kramer: Glass fell on ¶’s forehead, and ¶ developed cancer @ exact spot.  Experts couldn’t determine Δ’s negligence probably caused cancer.  Post hoc ergo propter hoc: just b/c it follow, doesn’t mean it caused it.  

b. Reynolds v. Texas: Obese woman falls on train stairs w/ bad lighting and no handrail.  Total [negligent] circumstances enhance probability that ¶ fell because of the stairs (i.e. Δ’s negligence).  Enough evid to bring case to jury.

c. EXCEPTION to ¶’s burden.  If innocent ¶ would be left w/o relief and negligent Δs would be off the hook, then don’t hold ¶ to this burden.

i. Herskovits: Δ late in diagnosing lung cancer, and as a result, ¶’s chances of living reduced from 39% →25%.  Ct: Δ liable even if ¶ didn’t show 50%+1 chance of survival.  Not fair to force ¶ to meet the burden…would leave innocent ¶ with no chance of recovery while neg Δ would be free.  Reduction of chance of survival an injury in itself—even if % never over 50% (some jx only).  

2. Tests:
a. “But for”—But for Δ’s negligence, would ¶ be injured?

i. Gentry: Guy’s gun discharged while near Δ’s stairs, striking ¶’s wife in the head, causing her death.  ¶ sues ranch b/c failed to maintain stairs.  Held: ¶ didn’t show the accident would not have occurred had the clutter not been there + accident only possibly could’ve occurred b/c of clutter.  

ii. Perkins: Train going over speed limit and hit ¶’s car because couldn’t stop in time.  “But for” test fails b/c accident would have happened even if training going @ correct speed.  

3. Concurrent Causes: 2 independent causes combine to produce indivisible injury

a. More than one “but for” cause: If both necessary to produce injury, both Δs liable for whole injury.

i. Hill: Negligent driver (Δ1) hit tractor negligently (Δ2) left in middle of road.  Passenger sues tractor owner—tractor owner liable for 100% of injury.

b. Material & Substantial Factor Test (for joint causes)—Several causes concur to bring about an injury—any one cause would’ve been sufficient to cause the injury.  If Δ’s negligence was a “substantial factor” in bringing injury, doesn’t matter if another possible cause exists.

i. This test has replaced “but for” in CA

ii. Anderson: Δ negligently created fire that combined w/ another fire.  ¶’s house burned.  Held: For Δ to be liable, ¶ must show Δ’s negligence was a substantial and material element of ¶’s house burning down.

c. Problems in Determining which Party Caused Harm

i. 2 negligent parties but don’t know which one caused harm

· Summers: Two hunters both negligently shot towards the ¶ and one hit ¶ in eye.  Can’t prove which shot actually caused injury, but injury definitely caused by 1 of 2 Δs.  Held: 50/50 enough b/c both Δs acted negligently.  Not making any innocent Δ pay.  Δs must prove their innocence.  

ii. 5 of 200 manufacturers of DES held responsible for damages in proportion to amount manufactured.

· Sindell v. Abbott Labs: ¶ injured due to DES ¶’s mother consumed while pregnant.  ¶ sued 5 DES companies who produced 90% of DES market share, but couldn’t prove exactly which company gave her mom the drug causing the cancer.

· Market share and liability theory: Δ pays damage in proportion to amount manufactured.

· Must have “substantial market” in the lawsuit to apply this 

· Not extended beyond DES

· Policy: If normal burden of proof applies, ¶ will not recover because can’t prove probability of exact Δ.

4. Δ’s burden (once ¶ shows injury was probable result from negligence): Δ can show that other causes possibly caused injury to chip away @ ¶’s probable cause of injury.  Question to the jury

a. Wilder v. Eberhart: Obese woman treated and after has stomach problems.  Court said Δ’s evidence of other possible causes should be admitted

b. Policy: Jury confusion is less important than allowing Δ’s rebuttal

E. PROXIMATE OR LEGAL CAUSE (Should we limit liability even if Δ negligent?)
1. Andrew’s “hints”:

a. Distance in time

b. Distance in place

c. Foreseeability:

(1) Medical malpractice: almost always foreseeable

(2) Rescuers will help!

(3) Wagon Mound 2 : Using the B < PL to establish duty and foreseeability.  Remote risk that spilled oil will cause harm, but industry practices (i.e. burden) show that there is no justification for spilling oil.  Held: Δ liable.  Was reasonable to take precautions.  Fire on deck foreseeable.  

d. Directness
(1) Wagon Mound 1: Δ spilled oil in ¶’s wharf.  ¶ negligently welded.  Sparks fell into water and oil came on fire burning wharf.  ¶ argued Δ’s harm directly caused fire (¶ argued for directness b/c ¶ also negligent in causing the fire, so foreseeability wouldn’t work here).  Held: No liability b/c oil in itself didn’t cause harm.  Too unforeseeable that this would result.  

(2) Polemis: Δ created trivial risk by dropping plank on boat full of petrol that destroyed the boat.  Held: Δ liable b/c was the direct cause

NB: Directness no longer used as the determining factor in px cause

e. Tort policies: compensation, deterrence

f. Economic aspects: 

(1) Risk spreading

(2) Insurance

(a) People should insure their own things

(3) Protecting industry—RR & Drug companies

(a) Limit RR liability 

· Ryan: Δ had sparks flying out of its engine.  Set fire to its own woodshed, and fire spread to ¶’s house.  Held: Even if can foresee that wind carries sparks & fire spreads, not holding Δ liable b/c want to limit RR industry liability.  People should insure their own buildings.  

· NOW: Use “first bldg test”: Δ only pays for damages done to “first bldg” burnt down.  BLR

(b) Encourage drug companies to continue making drugs

· Enright: Grandmother ingested DES, mother’s uterus damaged, and granddaughter has cerebral palsy.  Held: Too burdensome on industry, so liability limited to actual victims of DES and no other generation afterward.  

g. Administrative convenience and efficiency: Ct cuts off liability to make it easy to administer the law

(1) Enright: Grandmother ingested DES, granddaughter has cerebral palsy.  Held: Ct willing to compensate victims of DES, but liability is not extended to those not directly in contact w/ DES.  Otherwise, will be too much litigation for courts.

h. Common sense, fairness, justice

(1) Palsgraf: Man running for train.  Attendant helps him on, and his pkg falls.  Pkg turns out to be fireworks, and stampede causes scale to fall on top of ¶.  Held: No duty to the unforeseen ¶ (justice cardozo)

(a) Dissent (Justice Andrews):  Should be a jury question to consider the “hints” of px cause.  Ultimately, this case should be decided on “practical politics” and “rough justice”

2. Eggshell skull rule: Take the ¶ as you find them.  Where [physical] injury is made worse  b/c of a prior condition, Δ has to pay even if not a foreseeable result.
a. Rationale: Want ppl to participate in life, even if they have disabilities, pre-existing conditions.  Want ppl compensated for their injuries, and to deter negligent conduct.

b. Bartolone: Δ hits ¶ in accident.  ¶ had pre-existing condition of schizophrenia, and accident aggravated condition to permanently disabling ¶  Held: Δ liable for damage to ¶, even if extent of damage would not happened for normal ¶

(1) Most jx: Only applies to physical conditions, not psychological injuries

3. Rescue Doctrine: Danger invites rescue.  If Δ  creates a risk of injury to others, Δ  is inviting a rescue, and is liable for those injured.

a. Rationale: Deter shoddy products; Be responsible to ppl injured as a result of shoddy products; Encourage rescues & protect/compensate rescuers if injured.

b. McCoy: ¶ helps man in car accident, and is later hit by hit and run driver.  ¶ sues car manufacturer b/c faulty design caused car accident (which invited the rescue)

c. CA “Firefighter’s Rule”—Don’t compensate firefighters or policement who get injured while rescuing ppl b/c it’s their job and duty

4. Intervening Causes: Event arising @ point in time later than Δ’s negligence
a. Foreseeable—NOT SUPERCEDING

(1) Natural forces or “acts of God”: NOT superceding

(a) We are supposed to know of the broad possibility of natural disasters

(2) Medical malpractice: Original tortfeasor is liable for aggravation of ¶’s condition caused by the malpractice of ¶’s treating physician.

(3) Subsequent accident: If ¶ suffers a subsequent injury following her original injury & original injury was a substantial factor in causing the 2nd accident, original tortfeasor is usually liable for damages arising from 2nd accident.

· e.g. Δ negligently broke ¶’s leg.  On crutches, ¶ falls and breaks other leg.  Δ liable.  

b. Negligence of others (i.e. 3rd party): 

(1) Usually NOT superceding, but can share liability

(2) Jury question re: foreseeability

(3) Derdiarian: Driver has seizure, and car plows into roadside worksite, causing ¶ to erupt into a fireball.  Δ, employer, didn’t follow industry standards and install safeguards.  Held: Δ liable.  Although unforeseeable that ¶ would burst into a fireball b/c of man having seizure while driving, IS foreseeable that negligent drivers could injure the workers if no barriers put up.  

(a) We are supposed to take precautions against another’s negligence when necessary.  Thus, if you are accused of negligence b/c you failed to take precautions against one’s negligence, it is considered foreseeable.

(4) Yun: Spare tire holder defective.  While on NJ expressway @ night, spare tire falls off.  Chang, ¶’s father, runs across the highway to retrieve the tire and is hit.  Held: Chang’s actions are so unforeseeable, that it is unfair to impose liability on Δ.

(a) Dissent: Case is w/in the realm of foreseeability.  Reasonable people could differ re: Chang’s actions.  Thus, should be a jury question.  Jury can assign comparative fault to ¶.  (Ultimately this is what the NJ Supreme Court ruled).

c. Unforeseeable--SUPERCEDING

(1) Intervening INTENTIONAL conduct

(a) Rationale: Less foreseeable & Moral fault

(2) Criminal Acts of others: Usually superceding

(a) Traditional view: Intervening criminal conduct is always superceding

· Watson: Train spills gasoline, and man intentionally lights match to set gas on fire.  Held: jury question re: man’s intent.  Foreseeable that spilt gas would cause fire.  Δ created a risk beyond what a normal person can foresee.  Not foreseeable that someone would purposely light match to set gas on fire.  May cause an odd result if RR is let off the hook and man w/ match has no insurance b/c completely innocent ¶ will pay.

(b) Modern view: Intervening criminal conduct is usually superceding. 

(c) EXCEPTION: If foreseeable risk IS intervening conduct, Δ is still liable

· e.g. Landlord who doesn’t put lock on doors in high crime area

(3) Suicide is generally superceding--Majority
(a) Minority: Suicide is NOT ALWAYS a superceding intervening event

(b) Fuller: Accident causes victim to suffer brain damages and seizures.  Victim commits suicide.  Held: Jury question, but if suicide was the result of an irresistible impulse to kill himself due to injury in the accident, then Δ liable.

· Rationale: Reason for the suicide is b/c of the injury (b/c of irresistible impulse), then chain of causation is unbroken.  This is NOT considered intentional misconduct b/c the person is not in control of their faculties.

d. Proximate Cause is based on foreseeability—parties will argue:

(1) ¶--Describe injury ABSTRACTLY/BROADLY to show harm was foreseeable (e.g. barriers protecting worksite is meant to prevent cars from coming into the worksite and causing injury)

(2) Δ—Describe ¶’s injury in DETAIL to show resulting harm was unforeseeable (e.g. can’t foresee that a driver will suffer from an epileptic seizure and drive into the worksite and hit hot enamel that will light the ¶’s body on fire)

5. Public Policy
a. Kelly v. Gwinnell: Guy has 13 drinks of scotch in 1-2 hours w/ Δ and wife.  They let him drive home.  He hits someone while driving drunk.  Held: Social hosts liable to injured ¶.  Expanded rule of social hosts only liable for minors to all guests for public policy reasons (e.g. be tough on drunk driving).

(1) Dissent: Statute imposes liability on licensees.  Legislature should decide whether or not to extend their Dram Shop Acts—can’t bootstrap civil liability into Dram Shop Acts.  Too burdensome on social hosts.

(2) CA: No liability for social hosts.  No Dram Shop Acts.

(3) Most jx: No liability for social hosts except minors.

b. Do not want to expand liability too far.  

(1) Enright: Granddaughter DES case.  Don’t want to impose liability for children that were not conceived @ time the drug was ingested.  Only individuals who came into direct contact w/ the drug can be compensated.  

(a) Have to draw a clean line @ some point.

(b) Extended liability would impose great burden on Δ w/ consequences to consumers (need for cheap drugs)/drug companies/court system

F. DAMAGES

1. Compensatory damages

a. MICRA limitations—For medical malpractice w/o economic effects, maximum for non-economic loss is $250,000)

2. Punitive damages (rare)

3. NO Nominal Damages


